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IN THE

UNITED STATES CIRCUIT COURT OF APPEALS,

FOR THE NINTH CIRCUIT.

MIOCENE DITCH COMPANY (a Cor-

poration),

Petitioner,

vs.

Honorable ALFRED S, MOORE, Judge

of the United States District Court,

District of Alaska, Second Division,

et al.,

Respondents,

and

MIOCENE DITCH COMPANY (a Cor-

poration),

Appellant,

vs.

THE CAMPION MINING AND TRAD-
ING COMPANY" (a Corporation),

Appellee.

Brief for Appellee.

STATEMENT.
This suit was begun below by appellant in a com-

plaint alleging its creation and existence as a corpora-

tion of California for placer mining in Alaska; that

the Nome and Snake rivers flow through vacant, unsur-

veyed lands of the United States in Alaska; that it was



a custom of miners in that country to divert waters

from streams for mining-; that plaintiff was owner of

three thousand miner's inches of the waters of Nome

river which plaintiff had diverted therefrom five hun-

dred feet below the mouth of Buffalo creek; that plain-

tiff had diverted twenty-one hundred inches of said

water in a ditch and was using the same for mining

and farming it out to others before the acts of defend-

ant of which complaint was made. That in July, 1904,

defendant wrongfully diverted from Buffalo creek the

waters thereof amounting to from four hundred to a

thousand miner's inches. Plaintiff further alleges that

the water wrongfully diverted was of a value in excess

of $1,00-0 per day. Plaintiff prayed for an order that

defendant be required to show cause why it should not

be enjoined from diverting the water from Buffalo

creek, that plaintiff be adjudged the owner of twenty-

one hundred inches of the water of Nome river, and

that if it diligently pursue its work of appropriation

and use, that it 'be decreed the owner of three thou-

sand inches. And further prayed damages for the di-

version already had. This decree prayed, so far as the

ownership of the waters depended upon after-performed

conditions, hardly contemplated a final judgment.

After the overruling of the demurrer, defendant in-

terposed an answer consisting of general denials and

pleaded further its corporate creation in the State of

South Dakota for placer mining in Alaska. That in

11)00 defendant's grantors appropriated and diverted

all the waters of Buffalo creek for mining purposes and



purposes of sale; that such appropriation and diver-

sion was long' prior to that of plaintiff's; that defendant

was the owner of all the waters of said creek; that de-

fendant was the owner of the mining ground on said

creek and diverted such waters to said ground in order

to work it. And that plaintiff procured a grant of a

right of way from defendant thereafter across its

ground under its ditch, thereby recognizing its prior

rights, and that plaintiff was thereby estopped to deny

them.

Plaintiff replied, pleading a custom of miners which

required the filing of a notice as a part of the act of

appropriation of water in Alaska; that a failure to file

such notice with the recorder forfeited all rights; that

defendant failed to file such notice prior to September,

1902; that prior to defendant filing any notice plain-

tiff's rights had attached.

Defendant then filed an amended answer and there-

after a second amended answer, in each of which it

went more into detail as to its ownership and priority

of rights over those of the plaintiff alleging its owner-

ship in fee of all the ground abutting on Buffalo creek

and the head of Nome . river, and the beds of those

streams, describing the discovery of gold, the location

of the claims, marking the boundaries, the filing and

posting of notices for such claims, and their final sale

and transfer to the defendant, and further alleging the

diversion of the waters of Buffalo creek upon such

claims. Plaintiff thereupon replied denying generally

and further setting up as before the failure to record



notices of appropriation of such waters, and the for-

feiture thereby, and further plead the estoppel of de-

fendants by various acts of acquiescence in plaintiff's

diversion of the waters of Nome river, and further at-

tacked the validity of the locations of mining- ground

by defendant's predecessors. A supplemental com-

plaint was then filed by plaintiff alleging the number of

inches of water diverted by the defendant from Buffalo

creek on certain days in August and September, 1904,

and its value per inch. These allegations were by the

defendant denied. The pleadings were in this condi-

tion when the trial of the cause was completed about

July 12, 1905. The cause was submitted to the Court

and by it taken under advisement.

Mr. Gilmore had been defendant's sole attorney from

the time this action was begun in 1904 until just before

the trial, when Mr. Du Bose was associated with him.

Mr. Gilmore was likewise the general attorney for the

defendant company in all matters and had been for sev-

eral years. At the close of the trial, Mr. Gilmore left

Nome for a couple of months. Thereafter, while the

Court still had the matter under advisement on July

26, 1905, Mr. Du Bose, without authority from anyone

connected with the defendant company, together with

plaintiff's attorneys, came to a compromise and stipu-

lated (Record, p. 268) that the complaint should be

amended allowing plaintiff to set up a claim to other

rights and Mvers and creeks than those in-

volved in the suit, one of which flowed into Nome river

BELOW plaintiff's point of diversion and another be-



longing to a separate watershed, a claim to five thou-

sand inches of the water of Grand Central river, a

thousand inches of the water from David creek, and

to insert a new prayer; that its claims be quieted

against the defendant as to the waters of these rivers

and defendant be enjoined from using the waters of

Grand Central river and David creek. To this Mr. Du

Bose, for himself and in the name of the absent Mr.

Gilmore, undertook to "interpose an answer, denying

that plaintiff owned the waters mentioned of Grand

Central river and David creek and stating that defend-

ant owned the waters of said river and creek. He then

set out as a separate defense a copy of a contract. It

is not described at all in what matter it was relied upon

as a defense. It is simply set out. The answer will be

found at page 272 of the record.

Plaintiff then replied denyingi the allegation of de-

fendant's ownership of the water of Grand Central

river and David creek, plead that the contract, an un-

adorned copy of which had been set up as a defense,

had been secured by false representations, and prayed

that the defendant be enjoined from claiming any of the

rights contracted for in such agreement, and that it

only be allowed those rights upon paying half of the

costs of constructing the ditch which in the contract

plaintiff had agreed to construct. The money to be ad-

vanced by the defendant therefor upon the estimate of

cost to be made by the plaintiff.

These new papers were not verified in any way, the

attorneys undertaking to waive that requirement. Mr.
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Du Bose saw Mr. Niggemeyer, the secretary of the de-

fendant company, regarding a settlement of the litiga-

tion to be consummated by consent, findings and decree.

Mr. Niggemeyer declined to authorize such settlement

and asked for time to communicate with the directors

and president of his company. But Mr. Du Bose in-

sisted that this could not be done; that Mr. Metson, an

attorney for the plaintiff, was going to leave Nome di-

rectly, and that Mr. Du Bose had information in the

nature of "a straight tip" that the Court was going to

decide against the defendant, but Mr. Niggemeyer

still refused his assent to any compromise or to con-

sider any compromise save one that contemplated the

equal division, whatever the amount, of the waters of

the river and Buffalo creek. Thereupon, Mr. Du Bose

informed him that he, Mr. Du Bose, would take the en-

tire responsibility of the proposed settlement upon

himself. (Record, p. 307.)

Immediately thereafter Mr. Du Bose and plaintiff's

attorneys went before the Court with findings and de-

cree prepared reciting the opening of the case and tak-

ing of further testimony, though there was none in fact

taken nor offered. They presented the findings and

decree to the Court as being in the nature of a com-

promise. They will be found at pages 283 of the record

and following. Among other things, it was provided

therein that the defendant have and recover nothing

unless it pa; n iff half of the cost of ditch con-

struction, such cost to be based on plaintiff's estimate.

It will be noted by these consent findings that Mr. Du



Bose admitted away not only the rights and property

of his client originally involved in the pleadings and

issues on which the case had been tried, but that he ad-

mitted away those rights and that property of theirs

which he had attempted to drag into the controversy.

That while presenting to the Court an answer to plain-

tiff's amendment in which he claimed as belonging to

the defendant the waters of Grand Central river and

David creek, and in which answer he denied the own-

ership of such waters by the plaintiff at the same time,

with the other hand he held out to the Court for its

fiat, asking the Court to sign them, these findings and

decree to the effect that this answer of his was untrue,

and that the defendant did not own such waters and

impliedly at least finding that the plaintiff did, and fur-

ther that his clients had been guilty of false representa-

tion to the plaintiff, and waived objection and exceptions

on all grounds to the findings and failure to further find.

(Record, p. 141.)

These findings and decree were made July 26, 1905.

Mr. Xiggemeyer, who appears with Mr. Campion to

have been the sole representative of the defendant

company in Alaska, complained to the Court concern-

ing what had been done, but was advised by the Court

to see the attorneys of the defendant company. The

only other attorney of the defendant than Mr. Du Bose,

Mr. Gilmore, was gone. Mr. Niggemeyer consulted

other lawyers as to what should be done. While they

were at work on the case Mr. Gilmore returned, and on

September 4, 1905, interposed a motion to strike the
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pleadings put in after the close of the trial consisting

of amendments to the complaint and answers thereto

and the findings thereon, and to vacate the decree and

resubmit the cause upon the grounds that Mr. Du Bose

was without authority to make such compromise, and

that it had been fraudulently and collusively done.

The motive will be found in Record, page 2!)i. Va-

rious affidavits were filed for and against the motion,

and on September 23d it was granted. (Record, pp.

186, 515.) The Court refrained from making finding's

or reciting the grounds of his order. From this action

of the Court the appellant has come to this Court by

appeal and certiorari, assigning errors upon its appeal

based as to the jurisdiction of the Court below over the

subject matter and parties plaintiff, and likewise upon

the merits of the motion. There are two briefs on the

part of appellant. This brief is more particularly di-

rected to that of its attorney than that of its counsel.

SUGGESTION.

As long as there lias been no leave asked or granted

to amend or make further assignments of error, it is

respectfully suggested that those contained in the rec-

ord, at page 163, rather than those contained in appel-

lant's brief or those filed in the lower court in connection

with a prayer for appeal, should control. By assignments

1 and 2 in the record, pages 1(50 and 161, counsel assign

error for the failure of a showing of a meritorious de-

fense, first, to the new issues raised by the attempted

compromise pleadings; and, second, a meritorious de-
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fenso to the issues joined by the old pleadings on which

the ease was tried and submitted. It. is respectfully

submitted that iu so far as the latter matter is con-

cerned, the testimony taken upon the trial before the

Judge and which was in his breast and under consider-

ation at the time of the attempted opening and resub-

mission is a necessary part of the record in this case

and essential to its satisfactory consideration; that it

having been omitted from the record, it is diminished to

that extent, and that both of these questions should in

nowise by this Court be considered until that diminution

has been supplied.

It is further respectfully suggested that the power of

this Court to issue a writ of certiorari to the lower court

was entirely auxiliary to an appeal; that until an ap-

peal of the case had been taken and allowed to this

Court there was no jurisdiction in this Court to issue a

writ of certiorari, and that the writ and the return

thereto should be quashed because granted before any

appellate jurisdiction attached (Record, pp. 149-158).

Federal Statutes Annotated, Vol. 4, pages 498, 499

and 500', and cases cited.

It is further respectfully suggested that an appeal

does not lie to this Court under any circumstances, and

a fortiori in the case at bar from an order made by the

District Court at Nome vacating a judgment during the

term at which it wTas rendered, for the reason that it is

not a final judgment and therefore is not appealable.

Vol. 2 Cyc, pp. 586, 588, and citations.

Cheung Kee v. U. S., 3 Wall. 320.
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"But an order of the Court vacating a judgment, or-

der or decree theretofore rendered in the cause or refus-

ing to vacate a judgment, order or decree theretofore

rendered is not, as a rule, appealable."

Id., p. GOO and citations.

Vol. 4, Federal Statutes Annotated, page 410 et

seq., and citations.

It is true that some Courts have held that there was

an exception to this rule where there was an absolute

want of power or jurisdiction in the lower Court to make

the order; that under such circumstances it would be

considered and treated as a final order from which an

appeal would lie. It is submitted that no case where

common-law remedies are preserved can be found where a

judgment vacated and the cause resubmitted at the same

term as that at which it was rendered can be found where

it was ever held that the Court was without power or juris-

diction to hear and consider and determine the question.

If the Court will look into this record, it will be seen that

the motion to vacate and the order were in the same cause,

and it was resubmitted and left the decision as to the

rights of the parties as it was before. There is nothing

final about it. The test is that if this Court should affirm

the decision of the lower Court, is the controversy en-

tirely at an end? If so, then the judgment is final and

appealable, but in this case, if the lower court is sus-

tained, the rights of these parties are undetermined and

afloat and in the breast and under consideration by that

Court. If this Court should consider that the want of
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jurisdiction to make the order vacating- a judgment con-

stitutes an except ion and readers the order made with-

out power a final judgment for purposes of review, and

to that extent this Court will look into the record to

see whether the Court had jurisdiction to proceed in the

manner it did, and in order to determine whether it was

a final judgment, then we respectfully submit that this

Court has entered upon the question of the lower Court's

jurisdiction, and that alone, and that it is a part of the

exclusive appellate jurisdiction of the Supreme Court

of the United States.

ANSWERING BRIEF.

The first point made by appellant is that the Court

below had no jurisdiction to determine a summary mo-

tion on the ground stated to vacate its judgment, and

that its order so doing 1 in striking out the amended

pleadings is null and void.

It therefore becomes necessary to consider what the

grounds for vacation were. Briefly stated, they were as

follows: That the defendant's attorney had, without au-

thority from or knowledge on the part of the defendant,

with the procurement and co-operation of plaintiff's

attorneys framed new pleadings and issues in a cause

whicSi affected and involved property and rights of the

defendant in no way touched or embraced within the

pending action for the defense of which such attorney

was by the defendant alone employed and authorized.

That this had been fraudulently done by him in collu-

sion with the plaintiff and its attorneys, and had re-
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suited in submitting to the Court false and void issues.

(Record, 294 et seq.)

Attorneys base their argument, first (Brief, p. 0), on

the two postulates that the Court had jurisdiction of

the parties and the subject matter. If it were true that

these matters assumed by them did defeat the power of

the Court, even then their argument must fall, because

they are false premises which they have assumed. So

far as the new rights and additional property of the de-

fendant was concerned, the Court could not illegally

and without due process of law and without authorized

action on the part of the defendant, and without the

defendant having been served and brought into court,

in any manner have gained jurisdiction of either the

person of the defendant or the subject matter of such

new rights and additional property.

Again, this proceeding was a direct attack upon the

judgment in the same cause. In such a proceeding, ju-

risdiction to render the judgment does not defeat the

right. During the term at which a judgment is rendered

the power is ever existent in the Court to correct errors

in the decision, both as regards matters of law and fact,

as well as irregularities. In short, to make the record

not only speak the truth, but to announce the law.

Freeman on Judgments, sees. 90, 96, 98.

15 PI. & Pr. 205 et seq.

Doss v. Tyack, 14 How. ( U. S.) 297.

Henderson v. Carbondale, 140 U. S. 25.

Hume v. Bowie, 148 U. S. 245.
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Brand v. Baker, 42 Or. 426-433.

Deering v. Quivy, 26 Or. 556.

Whatever may be the powers of Courts under sections

93 and 22(1 of Carter's Codes, the power and authority

to proceed as was done in the case below is assured.

Sect ions 258, 263, 264, 380 and 719 of Carter's Codes of

Alaska and numerous other provisions recognize and

authorize terms of court, as that expression is generally

understood, on the part of the District Court of Alaska.

And further recognize that the record and judgment

does not become final until after the term. The judg-

ment of vacation complained of in this suit by appellant

was rendered at the same term as the judgment which

it vacated. (Record, pp. 190 and 52S.)

Section 218, part 1, section 723, part 4, and other sec-

tions of the Alaska code preserve the common law and

its remedies in Alaska.

Aikin v. Aikin, 12 Or. 207.

The plaintiff was still in court until the end of the

term, and so far as applicable under section 93, Carter's

Codes, until the end of the year after the rendition of

the judgment, and under section 226 until the expiration

of the statutory time there provided or its extension by

the Court..

Counsel devote much time to the discussion of stat-

utes providing relief for things done, when a party

has been surprised or through his excusable neglect.

That is not the case here. There was no neglect on the



14

part of the defendant of any kind whatsoever. Its at-

torney employed for one purpose wholly without author-

ity undertook to bind it in another matter. Though

such action might surprise the defendant, it does not

come within that class of cases contemplated under the

head of excusable neglect. "Every court of record has

an inherent right to correct, modify or vacate its orders

and judgments during the term at which they are en-

tered."

Deering v. Quivey, 26 Or. 559.

Manion v. Fahy, 11 W. Va. 182, at 195.

The Court's attention is called to section 211 of Car-

ter's Codes, page 193, providing the requirements and

restrictions for a judgment by confession. It will be

readily seen that if this were a consent decree, a judg-

ment by confession, such judgments being authorized

for "relief not exceeding or different from that demanded

in the complaint," then it was unauthorized, for these

findings and decree which Mr. Du Bose undertook to

confess were both in excess of the prayer of the com-

plaint and different from the relief therein demanded.

Freeman on Judgments, sec. 96.

The allegations of the motion to vacate and the affi-

davits in support of it that the attorney's appearance

for the defendant and the pleadings and issues were un-

authorized and feigned certainly were sufficient to give

the Court jurisdiction in any event of the subject mat-

ter of the motion and proceeding. Counsel for appellant
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cites numerous cases under this head, all of which it is

respectfully submitted do not bear out his contention.

The Court is respectfully reminded of the advisability

of constantly keeping in mind, while reading the fre-

quent quotatious from authorities in appellant's brief,

the principle that language used in decisions should be

weighed in the light of the facts of the particular case in

which used. Beginning on page 10 of this brief, the case

in the 8th Nebraska, 467, was one where the Court arbi-

trarily substituted a stranger as a party defendant after

judgment. In the 22 Minn., p. 1, there was no statute for

the vacation of the judgment. There were no terms of

court in that State; the Court held the parties in default

and not entitled to notice. In 121 Cal. 422, was a case

where the Court undertook to make a new judgment, not

to set aside an old one. 128 N. Y. 204, concerns the legal-

ity of an act of the legislature which undertook to affect

property rights in a judgment.

Passing to page 15 of counsel's brief, it will be noted

that the cases are largely North Carolina cases, which

State, together with Indiana and Georgia, constitute an

exception to the general rule. (5 Etncy. PL & Pr. 255.)

So far as North Carolina is concerned, this position as

snmed by their Courts that a suit to vacate a judgment

on the ground of having been procured by fraud should

be made the subject of a separate suit would seem to

have grown out of the fact of the separate courts of law

raid equity in that State. 13 S. E. 716, there cited by

appellant, a North Carolina case, recognizes that even

on the ground of fraud during the term a motion is the
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proper procedure but rules that it is not so afterwards.

1 8. E. 480, a North Carolina case, holds that for an

irregularity in obtaining a judgment the proper process

is by motion in the court where it was entered at the

same or a subsequent term. 82 Pacific, 927, an Okla-

homa case, the rule there was based on the fact that

the statute provided an independent suit for the purpose

of vacating a judgment on account of fraud. The case

in 49 Ohio, 299, the ruling was placed on the same

ground. 61 Pac. 1129, an Oregon case, the decision

shows the motion was made after the term at which the

judgment was rendered. Part 4 of Carter's Codes of

Alaska, page 163, enlarges the time of the Court's con-

trol over its judgment in some of these respects and ex-

tends it beyond the term.

See, also, Freeman on Judgments, sec. 105, p. 153.

McCullock v. Doak, 68 N. C. 267.

Ladd v. Steveson, 112 N. Y. 325.

At page 16 of its brief, appellant says that defend-

ant was represented at the trial and therefore could

only obtain relief as provided by the statute regulating

new trials. The difficulty with this statement is de-

fendant was not represented at the trial; that was the

very matter of which complaint was made to the lower

•Court in the motion to vacate, and the chief thing that

gave it jurisdiction to entertain the proceeding for

vacation. Counsel cite Freeman on Judgments, section

105, to this proposition. The language of the text of

Freeman is, "that where the party is properly repre-
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sented." Appellant's position would be more nearly

tenable if we had gone to the Court complaining of

something that had taken place during the time of the

real trial of which we had notice and when we were in

court. We had no notice of this thing.

Counsel likewise cites 16 Nev. 371, the opinion being

by Judge Hawley. In this case the common-law right

to proceed as was done in the District Court below was

recognized as preserved by the common law, but in

Nevada they had a statute wrhich was not followed.

There is no controlling' statute in this case. It will be

noted this was a jury case. To this point we would call

attention to section 98 of Freeman on Judgments, where

it is said that one of the classes of judgments which

may be treated as nullities are those in which "appear-

ance is made by an unauthorized attorney," and that they

may be vacated "upon showing' upon affidavits the want

of authority in those persons, and that the defendant

did not know of their action in his name when it oc-

curred." Counsel then cite 123 Ind. ISO. That was .t

case where the motion is made upon newly discovered

evidence. 5 Minn. 13, was one where the moving party

was held not to have been diligent enough. 42 g. E. 431,

was where a party sought a review of one of the issues

as to a particular piece of land which had been involved

in the issues before the trial at which the party was

present. 40 Minn. 410, was a case where it was held

that only parties to a judgment can sue to vacate. 82

Pac. 927, was the ruling mentioned above where suits

for vacation on account of fraud were required to be
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brought by separate suit. Iu connection with the

California cases cited by counsel (his brief, page 17), it

will be noted that California stands alone among the

States in this particular. ( Freeman on Judgments, sec-

tion 93.) Counsel cites G5 Oal. 3GS. We would espe-

cially request in examination of this case by the Court

as we consider that it supports our contention, that

the section of the statute regarding relief on account

of surprise or excusable neglect does not contemplate

(Ins kind of a case. The case counsel cites in the 2

Or. 291 it will be noted it was there held that the re-

Lief on the ground of fraud is only restricted to suits

in equity where the judgment was regular. The case

in the 3 Or. 25, at page 36, was one where the Court de-

cided on all points save the fraud alleged, including the

power of a president of a corporation to confess judg-

ment. The case in TG Pac. 251, an Oregon case, is to

the effect that whether or not this statute applies to

probate courts it does not abolish the right to relief

by an original bill in equity. The case, til Pac. 1129,

also an Oregon case, was to the effect that after the

term was passed by the only way for a Court to reform a

decree because of mutual mistake as to a matter of fact

is by bill in equity.

Counsel next contend that a judgment regular on its

face cannot be set aside for fraud except by an indepen-

dent action. Algain, counsel assume that there is no

question regarding the jurisdiction of the lower Court

over the subject matter or the party defendant.

There was the allegation in the motion and affidavits
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interposed by the defendant for the vacation of this de-

cree of a total want of authority in the attorney who

attempted to represent the defendant. This was cer-

tainly sufficient to give the Court jurisdiction on that

ground alone, and the charge of fraud might, if neces-

sary, be treated as surplusage. This is shown by one of

the cases cited by the opposition. (Carter v. Rountree, 13

S. E. 716; U. S. v. Beebe, 180 U. S. 313.) Farther along in

their brief, counsel contend that there was no real charge

of fraud, no acts charged constituting fraud, only the ulti-

mate conclusion of fraud and collusion being charged.

But under this head of their argument they are willing to

consider the motion and affidavits as charging the fact of

fraud, and that the same was tried, though there was no

finding made by the Court on that question. This proceed-

ing having been during the term at which the judgment

was rendered, the Court might have set it aside on its

own motion. (Authorities cited, and a fortiori on mo-

tion of the injured party.) Counsel constantly refer to

this as a final judgment, but it is submitted it had not

yet become final until the adjournment of the term, at

least. It was when signed, doubtless, intended to be-

come the final judgment in the fullness of time. Inde-

pendently of the question of the Court's power during

the term, it yet was proper and regular, and of course

within the power of the Court to proceed by motion in

such proceeding, fraud or no fraud.

15 Ency. PI. & Pr. 257, 250, 260 et seq.

3 Supp. Ency. PI. & Pr., pp. 297, 298, notes and cita-

tions.
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See, also, Freeman on Judgments, 4th ed., sees. 99

and 103, for the Court's power and procedure after the

term in the absence of such statute as we have before

us in this case, and sees. 105 and Ilia for the Court's

power ami procedure under such a statute.

Referring to the case cited by counsel under this head,

as above shown, it is held in 11 W. Va. 482, 495 and 496,

that during the term the judgment is completely under

the control of the Court. This was a case in which the

motion was made at a following term, and the Court

held that a bill in equity afforded a cumulative remedy.

The case in 11 S, E. 533 was a North Carolina case.

The one in 11 S. E. 954 was one where a "consent" de-

cree was attacked by motion after the ending of the

term. That is a decree showing on its face it was by

consent. 13 S. E. 716, a North Carolina case, was where

fraud was alleged and also irregularity. The Court held

that the fraud might be treated as surplusage. 19 S.

E. 637, a case in which it was held that the Court can

correct its own errors, but not make a new agreement

for the parties. It will be seen in that case that it was

not setting aside a judgment that was attempted, but the

making of a new one. 16 S. E. 7, a North Carolina case.

holding that only a party to a judgment can attack a

judgment. 1 S. E. 480, a North Carolina case, alio

the relief asked against the judgment on motion. 49

Ohio State, 299, is the case mentioned where the ruling

was placed on the ground of a statute requiring 1 a sepa-

rate suit to vacate on account of fraud. 60 Ga. 353, was
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a <-ase where an attack was made on the judgment after

the term, and after an appeal and an affirmance. The

next case appellant's citation is imperfect. The GO Neb.

695, was a case where the motion was made after the

term, and as in Ohio there were two statutes, one of

which required a separate suit to vacate on account of

fraud. The next case, 82 Fac, cited at page 92, we could

not find. The next, 70 111. 516, was a question of res

adjudicata in an appellate court. The next case, 30 Kan-

sas, 22, at 23, the motion was made at the subsequent

term. The question was one of evidence and not of

power in the Court. 42 S. W. 182, there is nothing in

this case as to the point to which it is cited. 114 Cal.

691, held that to authorize an independent suit to va-

cate a judgment the fraud must be extrinsic fraud. 91

Oil. 129, 84 Cal. 107, the same. 84 Cal. 607, was one

where 16 years after the judgment was rendered an at-

tack was made upon it and the Court held that under

such circumstances an independent suit was the proper

course. 42 W. Va. 72, holds that the party asking the

vacation of a judgment under a statute must show good

cause. 10 SL E. 914, was a North Carolina case, where

new parties had been brought in by the motion.

Counsel make a point that they were deprived of the

privilege of cross-examining by this summary proceed-

ing. There is nothing in the record to show that they

requested that privilege, or that they were denied it,

or that exception was taken to the course pursued in

any way on this ground. The case in 184 U. S. 162, re-

lied upon by appellant, it will be noted, was one where
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the party sought to try on affidavits in the Supreme

Court a question of fraud on the part of her counsel in

the court below, and the Supreme Court relegated the

investigation of that question to the lower court, with

a suggestion as to the examination and cross-examina-

tion of the witnesses. Plainly intimating that in such

a proceeding on a motion in the same cause there is

nothing to prevent the examination and cross-examina-

tion of the witnesses, and nothing that requires that it

should be done solely on affidavits. The next case quoted

at length by counsel, it will be seen, was the one wherein

we have pointed out that new parties were sought to

be brought into the suit bv a motion and simple notice.

The next case cited by counsel, 11 S. E. 954, is one where

the motion was made after the term. So likewise is

11 W. Va. 482, already commented on. It will be noted

that in this case the Court points out the distinction

concerning when decrees become final in States like

West Virginia, and those where a final record is made

up as provided in Alaska. The ruling in 198 U. S. 335

concerned the full faith and credit clause, and held in

relation thereto that a consent decree had the same

effect as one in invitum. 123 111. 567, was to the same

effect. The next case, 6 Minn. 82, 87, we could not find.

The 19 S. E. 637, holds to the effect that consent decree

in North Carolina can only be set aside for fraud or

mutual mistake. Counsel then cite 2 DanielFs Chan-

cery PL & Pr. C73. 1)74. It will be noted that the lan-

guage quoted therefrom in his brief, page 28, does not

go nor apply to a proceeding at the same term. See fur-
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ther 6th edition, 2d Vol., star page 1)74, note ;>, and oven in

the text quoted the learned author does not say (hat an

original bill furnishes the only relief.

The next point made by appellant is that the Court

below erred when it made the order striking the

amended complaint, answer and reply, and reinstated

the original pleadings..

It is respectfully submitted that whatever may be

the ruling of the Court on the two foregoing grounds,

that this point goes solely to a matter of procedure

within the Court's jurisdiction, and that it can in no way

concern or be viewed as a final judgment.

Counsel complain of this action as having been arbi-

trarily done. These pleadings stricken were all a part

of this void and irregular proceeding, and when it was

charged that they were interposed without authority

from the defendant that they were fraudulent^ and

collusively drawn, that the issues made by them were

false and void, it was only the exercise of the same or

an auxiliary power to that by virtue of which the Court

vacated the decree. The power is given and exercised

for the purpose of putting the parties back in the same

position they were in before this departure from legal

and regular procedure which resulted in the vacated

judgment; that this is the proper course to pursue in

a proceeding to vacate is shown by one of the principal

cases cited by the appellant.

Manion v. Fahy, 11 W. Va. 4S2, at 499 and 500.
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In this case the order striking out was a portion of

the order vacating; if appellant treats it as a subsequent

order, then it is not appealable because it was after

judgment.'

The Court having found presumably no power in de-

fendant's attorney to consent to the judgment nor the

amended complaint, nor to interpose the answer thereto,

struck them out as not properly belonging in the case;

without authority for them they ceased to be any part

of the case; not being the act of the party they were so

much litter. The Court, under a misapprehension, if

not fraudulently imposed upon, had allowed them to be

filed; for its own protection upon the discovery of this

fact, the Court would have the inherent power to strike

them. The statute (Carter's Codes, sees. 22<>, 227), in no

way limits this power ; it grants no new power to the Court

in enumerating what pleadings may be stricken. It

simply recognizes a portion of the power already exist-

ent in the Court.

20 PL & Pr. 51 and 52.

Counsel for appellant cite a number of cases to this

point that the Court erred in striking these papers,

beginning on page 30. The first one, 8 Wall. 310, con-

cerned the action of the lower court in striking out part

of an answer which the appellate court held it should

not have done because it stated a good defense. In the

next case, 93 U. S. 14, the appellate court held the lower

court's action in striking out an answer which had been

amended in compliance with the Court's order to be er-
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roneous. In the next case, 47 Pac, it was held in a suit

011 the auditor's bond, that he being- ex-officio clerk of

tli»' board of commissioners, he was liable on the bond

for money received in the latter capacity, and that it

was error to strike from complaint charges of such a

shortage. In the next case, 47 Mich. 179, the appellate

court held the action of the lower court in refusing a

party the right to amend his bill of complaint was error.

The next case cited, 11 Mich. 56, is to the effect that a

bill of revivor may be filed without the leave of Court

first obtained. The next case, 12 Minn. 425, is to the

effect that it is error to strike a general denial unless

it is ambiguous. There was a dissenting opinion in this

case holding that the denial was ambiguous. The next

case, 114 111. 586, was one where there had been a de-

fault in a divorce case, and in the absence of the de-

fendant the Court struck out his answer on proof of his

having written a letter to his counsel which the counsel

had never received.

The power in question is not the one of the general

power of an attorney to properly amend pleadings con-

cerning the issues involved. The question is one of the

lower of an attorney, in a matter beyond bis general

authority and wholly without special, without his cli-

ent's express permission and authority or knowledge,

to, by new pleadings, broaden the issues and sweep into

the maelstrom of litigation the remaining portions of

his client's property not already involved.

Under the Alaska code above referred to making pro-
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vision for judgments by confession, it is submitted that

this decree was not regular on its fare. These proceed-

ings were not in the action; they broke clear beyond the

'bounds of the action. Counsel cite in their brief, page

34, G Minn. 82, The statute of Minnesota was not the

same as the Alaska statute. The stipulation in that

case was one settling which of the issues that had al-

ready been regularly framed should be tried. There-

fore, it was something the attorney did strictly in the

stiH and proceeding. It was not an atttempt to lug in

other issues and property. The next case, 3 Neb. 25, 27,

concerns the power of an attorney to submit a case upon

the pleadings. The next case, 41 Barber, 650, concerned

a stipulation to subia.it all questions at issue to jury

save one, that being a question of law whether a $1,000

mentioned in the contract constituted liquidated dam-

ages or no. The next case, 95 Cal. 279, was a case in-

volving the power of an attorney to stipulate that the

evidence of a witness given in another action might be

used in the one on trial. It was shown to have been

acted and relied upon until the witness died, when the

party stipulating sought to repudiate the agreement.

It is difficult to see how anything said by a Court in

such a case could contemplate or affect the power of an

attorney to drag into a case that property of his client

in nowise connected therewith. What we contend for

is that the attorney's authority is confined to the con-

duct of the action. He cannot of his own volition make

a new action. The next case cited, 131 Fed. 725, in-

volved the authority of an attorney to stipulate to al-
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low one case to abide tlie result of another involving

the same question, which latter was then on appeal.

The next case cited, 80 111. 24, we could not find. The

next case, 22 Pac. 195, holds that it is the duty of those

for whom an attorney acts without authority to early

make application for the opening of a judgment. In

this case the attorney employed by one of the parties

undertook to appear for all. The next case, 9 Wheaton,

738, is to the effect that authority under the corporate

seal authorizing an attorney's appearance in a cause

is not necessary to be shown in the record on appeal.

Counsel then cite 48 N. TV. 1037; this case involved the

power of an attorney to stipulate to withdraw a motion

for a new trial in consideration of the allowance of cer-

tain costs. It is plain that such action on his part

would be strictly within the suit and issues, and would

in no way involve any extrinsic rights or powers. The

next case cited is 86 Ind. 310. This case is one involv-

ing the power of an attorney to consent to judgment in

the action. An attorney probably has such a power, but

it is respectfully submitted that his power to so consent

after a case has been tried and submitted to the Court for

decision, his client absent, and his employment substan-

tially at an end, is very questionable. 48 Mo. App. 543,

548, concerned the authority of an attorney to stipulate

that one rase should abide the result of another similar

case. 3 Neb. 25, involved the power of an attorney to

agree to submit a case on the pleadings. The next case, 100

Ind. G3, apparently has nothing applicable to this suit in

the decision. The next case cited, 54 Ind. 215; the agree
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uient involved in that suit was entirely within the is-

sue. The next case cited, 13 Cal. 191; neither fraud

nor want of authority was charged, and the suit was

brought to vacate four years after the judgment was

rendered. The next case cited, 133 Fed. 158, was one

in which the opinion was written by Judge Gilbert, in

which case the attorney below had, when the case was

reached for trial, admitted that the allegations of his

answer could not be sustained, and that the plaintiff

was entitled to relief. It is plain that this was a case

where the attorney was discharging his trust in the use

of his judgment regarding the handling of issues in the

identical case which he had been employed to try.

Sections 738 and 739 of Carter's Code provided a

means whereby a litigant can ascertain the authority

of an attorney to represent his adversary; with such

means provided a litigant is not entitled to presume

the authority of an attorney to represent the adversary,

and the plaintiff is not shielded by any such presump-

tion in this case when it had full knowledge of all the

details by which the new issues and rights were injected

into this case.

Counsel for the appellants cite under this head 50

Pac. 915, an Oregon case. Counsel for the appellee

would especially invite the Court's attention to this

case, at the same time contending that it furnishes no

support to the point to which it is cited.

Counsel make the further contention in their brief,

page 45, that the Court erred because the motion for the
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\ ;)(•;) tion of the judgmenl was not accompanied with an

affidavit of merits.

This contention, too. does not go to the power of the

Court, but is solely a matter of procedure.

No objection was made by appellant below upon the

hearing because of the want of an affidavit of merits.

Further, the affidavits that were interposed on the part

of the defendant do go to the merits. Further, the

pleadings in the case went, to the merits involved.

Further, all the evidence which the Judge had heard

was considering went to the merits.

Conr.sol cite in support of their contention on this

point the 15th Ency. PL & Pf., pp. 277, 278. We respect-

ful iv invite the Court's attention to page 279, note 1, to

Hi.' effect that an affidavit of merits is unnecessary in

a case of this kind. Citing among other cases,

Rice v. Griffith, 9 Iowa, 539.

Counsel further cite Freeman on Judgments, 4th edi-

tion, section 486. We would call the Court's attention

to section 498, showing that such a case as this con-

stitutes an exception. They further cite 110 U. S. 187;

i;; that case the party was served with process and the

judgment was strictly within the relief demanded. The

;. had his day in court. The next case, 102 Cal. 600,

decided upon a question of laches by a majority of

the court. The case in 100 Cal. 446 was one where the

I
arty also had his day in court on all the issues. Case

in 94 Cal. 153 was one concerning the lights of a stran-
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ger to the suit to attack the judgment. The next case,

Id Pac. 181, was case under statute requiring au affi-

davit of merits. This is true also of the statutes of Cali-

fornia.

It will be noted that there is no assignment of error

made here which would entitle the Court, to consider

or appellant's counsel to contend that the appellee was

in any manner guilty of laches in such delay as inter-

vened between the time of the rendition of the decree

and the motion for its vacation. If the Court should

Lertake to consider this question we would say that

the appellant having been a party to the securing of

the decree in the manner in which it was, and having

full knowledge thereof, would not be in a position to

take- advantage of any laches of the defendant if there

! iad be m such. Further, that under the circumstances

as disclosed by this case the defendant was not guilty

of any laches whatever. Further, that the lower court

was in a far better position, being in Alaska, with knowl-

of the conditions which rendered communication

the outside world, at best, very unsatisfactory and

of the obstacles connected with this particular case, to

ap< that question than this Court, and further,

that there having been no issue made upon that ques-

tion below, the appellee has had no opportunity to make

its showing in that regard.

We will not undertake any analysis of the affidavits

Interposed on the hearing before the lower court. This

has already been done in the three briefs herein. The
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affidavits are not of great length and will undoubtedly

xamined by the Court.

We submit that they do not furnish any justification

for the reversal of the Court's order. That in consid-

eration of the fact of the trial and the evidence that

had been introduced during its progress, which the lower

court had in its breast, the further fact that the man-

ner in which the vacated order was secured from the

lower court, and the representations made in securing

it, together with all the conditions surrounding the tran-

saction, and the litigation, peculiarly fit this matter for

a more satisfactory determination by the lower court

than by an appellate court that has not, nor can have,

the same advantage.

Appellant's counsel throw themselves on the mercy of

this Court to ask "if the order vacating such decree is

to be allowed to stand, what redress is there for the

ap] eliant, and how is it to be protected in its equitable

i ights?" *

We might answer this by a question, if this compromise

decree made by Mr. Du Bose without authority is re-

instated, no one denies but what the rights of the ap-

pellee to a large amount of property accumulated and

developed by it and its predecessors in interest during

a period of several years and worth $150,000 is wiped

tut and set over against this, are the rights which the

eliant claims to have acquired during the very short

life of this vacated decree, that those rights which it ac-

quired in that one short month, and that in the very face
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and with the knowledge by its attorneys and officers of

the manner in which this decree had been secured, is to

weigh down ami overcome all the rights of the defend-

ant and the discretion of the trial court in setting this

decree aside and leaving the question of the rights of

these parties to be the subject of and settled in future

litigation? It is submitted that there is not a right

which the appellant claims to have acquired, if right-

fully acquired, but what it is in a position to enforce

against the defendant.

Appellant's counsel may undertake to argue that the

question of the fraud charged is undetermined. Fraud,

in and of itself, is not a matter for judicial determina-

tion. Courts will not try moot cases nor any unless

they affect property rights. The rights of both parties

to all of the property concerned is still left open for

settlement and determination in the courts of Alaska.

It is for that very reason that this judgment appealed

from cannot be considered a final judgment. The tangi-

ble, substantial, material rights and property are still

there, to be subjected to the dominion, ownership, title

and control of the parties entitled thereto. Like any

other judgment, the parties were bound to consider the

chances of its review and the effects.

Counsel for the appellant make the further contention

that the Court below erred in making its findings and

decree without showing that Mr. Du Bose was acting

without authority or in collusion with plaintiff's attor-

ney or fraudulently.
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To this point wo will call the Court's attention to Mr.

Niggemeyer's affidavit, page 307 and following1

, of the

record. More specially to pages SOS to 314, together

with the affidavit of Mr. Campion, page 300 of the rec-

ord, and the affidavit of Mr. Giimore, page 329 of the

record, as showing a total want of express or special

authority on the part of Mr. Du Bose, or authority of

any kind to make this compromise, and, indeed, if there

nothing else in the record the affidavit of Mr. Du

Bose himself, which he voluntarily furnished the

appellant for its use, will itself show that he had no

cient or any authority for taking the steps he did

ill the matter of this compromise. Appellant's counsel

affect to consider it a circumstance militating against

the defendant that we have in the record only these

affidavits on the part of defendant as to Mr. Du Bose's

want of authority. These were the only men connected

with the company then in Alaska and the case is made

the record below.

If it were necessary for the lower Court to find fraud

on the part of Mr. Du Bose, it is submitted thi^much is

shown by his own affidavit not inconsistent with fraud.

He admits he would not have told Campion, a stock-

holder and officer of the company, the truth about the

case if asked. (Record, p. 340.)

Mr. Du Bose was not brought into court as a witness

against his client by any process; he was not com-

pelled; he come willingly—nay, gladly, and when he has

denied everything in his affidavit specifically that he
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considers vital to his client's interest, he then puts in

a general denial, denying all things stated on the part

of his client not by him "specifically" admitted (Record,

p. 353), evidently fearing that by some inadvertence on

his part some advantage might accrue to his client.

He then states irrelevently, without reason or provo-

cation, that in consultation with his client that Nigge-

meyer informed him (Record, p. 354) "That there were

no known values in ANY of the mining properties of

the Campion," his clients, and this when they had, as

he says, not money enough to carry on the necessary

work to hold this property and was engaged in a death

grapple with a rival company when -febe credit was

everything to them. So far, at least, as he was con-

cerned the appellant did not need the urging of cross-

examination to get what they wanted.

Again he shows his venom at page 356, regarding Gil-

more.

Again, needlessly, without the slightest excuse, he

betrays information given him, in consultation by a

client. (Record, p. 359.) This for no other purpose

than to insinuate that Niggemeyer had been peddling

the stock of the company to the lame and halt. Then

he gives Campion, another stockholder of his client, a

gratuitous in*e*e»t. (Record, p. 364.) Tins is not gar-

rulity on his part, for when needs be he can keep his

counsel. He did not get careless and tell from whom

he learned the Court was going to decide against his

client.
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And though he so wantonly betrayed the trust of

his client, he jealously guarded those of his adversary.

At page .">r>4 of the record he refrains from even nam-

ing the persons with the Miocene he saw in New York.

At the same page he admits the only special instruc-

tions he ever had from the Company were to "sell"

water.

On his own showing the Court might have found there

was nothing shown in his moral and professional fibre

inconsistent with a further betrayal of his client in this

compromise without straining its discretion.

Appellant's counsel "argue that because Niggemeyer

had been sent out from Illinois by the company to assist in

ti>e trial of this suit which involved other and indepen-

dent issues, because he had bought certain personal

property, because lie had hired men and horses, bor-

rowed money and other similar acts, that he must neces-

sarily have had in himself all of the corporate powers

including those necessary to dispose, if need be, of all

of its property and assets. That because, though in

trouble himself, he was pleased to see the men which

this decree forced out of the employment of his com-

pany find work with this appellant, that therefore he

ratified it.

Concerning the limited powers of an attorney and the

scope of his authority, we would respectfully call the

Court's attention to the 4 Cye. 932(C). There is a scope

to his authority. His powers are confined to the inter-

ests intrusted to his care.
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Idem, 934, 3(A), and note 4.

t Line R. R. vs. Scott, 13 Am. St. Rep. 753.

The plaintiff's attorney without special authority can-

not even bind his client for the expense of a lock to se-

cure the door of a buildi taining property attached

In such action.

Glen y. Savage, 14 Or. 567.

4 Cye. 907 (8) 94-3 (A) (B), 045 (3), 948 (B).

Holk»- y. Taiker. 11 U. gf. 43G.

United States v. Beebe, 180 U. S. 343.

Counsel urge that though the power to make a com-

promise does not generally inhere to an attorney, yet

in case of an emergency he has authority on his own

responsbility, where there is no sufficient opportunity

to consult with his client, to make a compromise, and

that this y^as such a case. Counsel's position in this

regard is chiefly composed of false premises. The im-

perative emergency which is conjured up as warrant-

ing this assumption of responsibility on the part of

Mr. Du Bose is, first, the fact that Mr. Metson was

desirous of leaving Nome on the steamer "Ohio" after

the Court had held the case tried under advisement

for a couple of weeks. Now, who was Mr. Metson that

his going away should constitute an emergency fraught

with danger to the defendant company? Why, he was

the attorney for the other side, for the plaintiff. No

one seems to have looked upon the going away of Mr.

Gilmore as jeopardizing the defendant's interests. 'Tis
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true, in their brief, page 72, appellant's counsel con-

cede that Mr, Du Rose's judgment in this matter may

have been bad, thereby, we take it, conceding that his

presence at Nome may have 1 injured his client. In this

matter we cannot exchange courtesies with the appel-

lant, and concede that Mir. Metson's presence at Nome

was of any advantage to the defendant, or any corre-

sponding menace to his client, the plaintiff. What

further have we in the line of an emergency? The only

other thing anyone pretends as constituting an emer-

gency was the fact that someone had been touting the

Court and whispering about that its decision was go-

ing to he adverse to the defendant company. If this

constituted an emergency there never was a case of

enough importance to excite interest which was being

held under advisement by a Court, but what has been,

and would be, surrounded by emergencies born of the

malice and imagination of 'busy-bodies.

Mr. Du Bose has refrained from stating the source

of his information that the Court's action would be

adverse to his client. If the source of his information

was such as to inspire him with confidence in its cor-

rectness, yet even then there would be no emergency.

The very first thing that would have occurred to any-

one connected with the case, under such circumstances,

where the Court had already held the matter under

advisement for two weeks, and the matter of a com-

promise was broached, and it was advisable and de-

sirous to communicate with the officers of the defend-

ant corporation, would have been to intimate the fact
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of a pending compromise to the Court, and ask him to

withhold his ruling pending further negotiations. Un-

til this had been done and the Court had refused to

delay, there could have been no emergency.

Counsel likewise cite to the point of an attorney's

authority upon an emergency, 100 Ind. G3. The lan-

guage which the}7 quote from that decision is the lan-

guage of an instruction given in the lower court, which

left to the jury entirely the question of whether there

was an emergency and whether there was time for the

lawyer to consult with his client. It will be noted

that the language which they quote from that decision

between the stars on page 76 of their brief regarding

the impending adverse finding of the master in chan-

cery constituting an emergency, is not the language of

either decision, that is, of either the trial or appellate

court. It is the language of the counsel used in argu-

ment and quoted by the Court. Counsel also cite 48

N. W. 1037. That was a case where an attorney after

verdict against his client made a motion for a new trial

and told his client that there was no question of law

involved in the case; that it would take $200 to carry

the case up. Asked his client for the money, the client

declined to furnish it; then the attorney, being con-

vinced the motion would be denied, withdrew his mo-

tion in consideration of the allowance of certain costs.

This transaction and compromise by which these new

rights and property was tried to be taken from the

defendant were in the nature of an agreement as pre-

sented by the appellant upon this appeal, and not an
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action or litigated suit, started legally or otherwise.

Granting this argumentatively, if the defendant lost

these rights and this property it was by virtue of the

con I rart, the stipulation and agreement made by Du

Bose. That contract, then, must be measured as any

other contract made for the purpose of binding a cor-

poration. Let us look, then, in what manner could the

defendant, this North Dakota corporation, part with its

real property. We have in this record neither a copy

of the law of that State regarding'- corporations nor

any copy of the defendant's charter or by-laws. All we

have is a copy of a writ of injunction prohibiting the

only man whom the appellant and Mr. Du Bose in any

way claim to have authorized this agreement, Mr. Nig-

gemeyer, from the disposing of any of the assets of the

company. True, counsel cite certain California cases to

the Court's attention, thereby asking the Court to in-

vestigate their own, the appellant's, charter power, cer-

tainly not ours. All we know of the appellee's charter

power is shown by the answer (paragraph 2, page 95,

of the record), where it appears that it is authorized and

empowered to own and operate mines and mining prop-

erty in Alaska and to own, operate and hold water

rights, and to build and control ditches, flumes and

aqueducts for its own use and the general use of the

public in the district of Alaska. Therefore, if we are at

all justified in indulging in any presumption, the sole

one justified would be that it might contract in order

to accomplish the object of its creation. Appellant

puts it in its brief that it had the further power "for
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the transaction of its ordinary business." (Brief, p.

53.)

It requires no argument to show that this transac-

tion was nothing in the way of "ordinary" business.

It is no part of a corporation's ordinary business to

daily dispose of all its assets, including its real estate

capital. This corporation was created to own and

operate mines and water rights, not give them away.

Such a wholesale grant of all its water rights and prop-

erty as was attempted here, could hardly be accom-

plished short of the unanimous consent of the stock-

holders. All of the presumptions are against its power

and authority to merge or g^o into partnership with the

plaintiff or any other corporation of like character, that

is to share the expenses with the plaintiff in a common

development enterprise and share, though not equally,

its profits, if any, and for this purpose to turn over ab-

solutely into the control of its rival corporation, the

appellant, all its water rights. If there was such a

power to so dispose of its property it needs must be

by virtue of authorized action of its Board of Directors,

and under its corporate seal with all the solemnity of

an instrument conveying real property. All this would

be true of any business corporation, but this corpora-

tion, defendant, was a public servant, and held its

rights and property, in part, as a trustee for the public,

and under such condition such merger or combination

is universally prohibited. Not a single officer, agent

or stockholder of the defendant company participated

in this transaction, or even consented thereto. Mr. Du
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Bose, aD attorney, hired to assist in the defense of a

lawsuit after the defense had been made and the suit

closed, and he was substantially, if not, technically

through with the work for which he was employed, un-

dertakes to trade off other property of his client in no

way intrusted to him for certain chances of future bene-

fit, very far removed, indeed. Going- even to the length

of admitting- and at least negatively having the Court

find that his client had been guilty of false pretenses,

it is hard to comprehend what advantage he can be jus-

tified in seeing- in this settlement accruing to his client

sufficient to overcome this. He seems not to have been

content to throw all of his client's property into the

opposition's control but to add the reputation and honor

of his client to heap the measure. All this on the one

fancied chance of a postponed benefit, gain or advan-

tage, that the future was to hold iu store for the pres-

ent sacrifice. It would be well to pause and inquire

"on what meat did this," our attorney, feed.

Appellant's counsel apparently, with all seriousness,

say in their brief, page 60, that "An unprejudiced ex-

amination of all the evidence procured on this motion

must show that Niggcmeyer had authority to make this

proposed settlement and held himself out as having

power to authorize Du Bose to make it." This is cer-

tainly refreshing when we consider that Niggemeyer

positively refused to sign the stipulated pleadings and

answer to the amendments, and that both counsel for

plaintiff and Mr. Du Bose, in order to obviate that neces-

sity, complacently waived the formality that Mr. Du
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Bose and the attorneys for plaintiff knew of the Illinois

injunction prohibiting- Niggemeyer from in any way

disposing of the assets of the company; that Mr. Du

Bose had read that injnnctional order, and when still

further we read the affidavit of Mr. Du Bose himself

interposed by appellant and found in the record at page

347, and following. Among other things, he states

therein that on the 24th of July, Mr. Niggemeyer

came to him "trembling like a leaf, crying and very

much excited/
1 and asked him to drop this deal, refer-

ring to the compromise, and let the Court decide it.

That he, Niggemeyer, was worried by the injunction

issued by the Superior Court of Cook County, Illinois,

and was afraid that if the compromise was made that he

would be in contempt of court; that he had a family and

could not afford to be disgraced; that Du Bose read the

order of injunction and tried to persuade and advise

Niggemeyer that this compromise would in no way be

disposing of the assets of the company. If it does not,

it is hard to imagine anything that would. Further,

Mr. Du Bose says that he, on this evening- of the 24th

of July, used every legitimate argument to induce Nig-

gemeyer to go on with the settlement; that on the fol-

lowing morning he, Mr. Du Bose, met Niggemeyer, and

Niggemeyer said that he had not slept any the night

previous and he looked it; that Niggeineyer's whole

conversation tended to the effect that his whole family

would be disgraced if this deal went on, for the rea-

son that he would go to jail; that thereupon Mr. Du

Bose requested Dr. Whitehead to come to his office and
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see Niggenieyer; that he brought Whitehead to his

office "for the express purpose of bracing Niggenieyer

up in this settlement"; that he, Mr. Du Bose, used lan-

guage on that morning amounting to a threat to with-

draw from the case if Niggemeyer did not consent;

that XiggemeA'er still insisted that the defendant com-

pany should have an even division of the water; that

Du Bose told him that this could not be, and that he,

Du Bose, would take the responsibility of the settle-

ment and explain it to the directors of the company

when he went to Chicago. Yet, counsel now say in

their brief that Mr. Niggemeyer was holding himself

out as having power to authorize Du Bose to make this

compromise. It is likewise shown by the affidavits that

immediately after the compromise, so called, Nigge-

meyer complained to Du Bose of the shutting off of the

water by the plaintiff which was contemplated by the

decree; that he immediately went to the Judge and

complained and asked him what he should do, and was

told by the Judge to consult his lawyers. Mr. Gilmore

being gone, he employed new counsel, and was even

interviewed in the newspapers, repudiating the settle-

ment as no act of his, and yet we are now complacently

told that everything in the case shows that it was Nig-

gemeyer, and not Du Bose, who brought about this thing.

Under this head counsel cite 56 Cat. 61. That was a

case where it was held that the general managing agent

of the corporation may apply its choses in action on a

debt of the corporation; this in a case where he had

been in the habit of doing so. They further cite 37 Pac.
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3D0; that was a case holding; that the general managing

agent of a corporation can agree with all the ready em-

ployed attorneys of the corporation as to their com-

pensation.

In consideration of the fact conceded by all of the

wide and well-nigh unquestionable discretion of the

lower Court in proceedings to set aside its own judg-

ments, we have been content in this brief to confine

ourselves simply to answering the arguments and ob-

jections raised by appellant's counsel, and to pointing

out wherein the authorities cited by them do not sup-

port their contention, nor go to the length necessary

in order to justify the reversal of the lower court. In

this we consider, in view of the exhaustive briefs of

appellant and the eminence of their counsel, that we

were fully justified, and that no error having been

shown on the part of the lower court by them, that we

were not called upon to assume the burden of an ex-

tensive brief and argument marshaling authorities and

reasons for the support of the Court's action below.

The attorney for the appellee who has, or will, file the

main brief herein for it, we believe has discharged this

labor, and we will not therefore further undertake it.

Respectfully submitted,

JESSE A. FRlYE,

Attorney for Appellee.

EDWARD E. CUSHMAN,

On the Brief.
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No. 1254.

IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

MIOCENE DITCH COMPANY,
Appellant,

v.

CAMPION MINING AND TRAD-
ING COMPANY,

Appellee.

> On Appeal.

MIOCENE DITCH COMPANY,
Petitioner,

v.

ALFRED S. MOORE, Judge of
J

United States District Court of

Alaska, Second Division, et al.,

Respondents.

On return to Alternative

Writ of Certiorari.

SUPPLEMENTAL BRIEF OF APPELLEE AND
RESPONDENTS.

I desire to correct an error which I have committed

in my printed brief—which to some extent was de-



veloped at the oral argument, and also to submit a

few supplemental suggestions on one branch of the

case.

I.

The Normal Flow of the Nome River.

In my former brief at page 44, I make the fol-

lowing statement:

"The normal quantity of water in Nome
" River above the Miocene Ditch Company's
"intake is never in excess of 2100 inches in

"the mining season. The normal flow as

"established by the admitted evidence in the

"cause is about 1500 inches."

Citing affidavit of Niggemeyer Record p. 45.

I was mistaken in Niggemeyer's statement as to

the normal flow of Nome River, and laboring under

this mistake I in several places in the brief refer to

this normal flow of said river as being 1500 inches.

That there may be no further misapprehension

on this subject I desire to state the evidence in the

record.

Niggemeyer swears as follows :

"That the right decreed to the Campion
" Mining and Trading Company to take water

"from Nome River after said Miocene Ditch

"Company has taken its 2100 inches of water

"is utterly worthless and valueless in that

"there is never an excess of 2100 inches

"during the mining season, unless it be at the



"very close as the admitted testimony intro-
" duced in said cause shows that the normal
"flow of said Buffalo Creek is about 1500
"inches."

Record p. 45.

This is a direct statement that never in the

mining season is there an excess in the Nome River

of 2100 inches (the amount of water adjudicated

to the Miocene Company) except at the very close

of the season. The secondary right adjudicated to

the Campion Company was therefore as stated by

Campion utterly worthless and valueless. What
might have been the normal quantity contributed

by the Buffalo Creek was quite immaterial. The
adjudication of 2100 inches to the Miocene Com-
pany would take practically all the water which

flows into the Miocene intake during the mining

season.

This statement is nowhere denied by any direct

testimony produced by the Miocene Company,

although one of its directors (W. S. Bliss, p. 385)

and its manager (Deleray, p. 389) supplied affidavits

in opposition to the motion to vacate. They did

not refute nor deny Niggemeyer's statement.

Du Bose in his affidavit swears that Niggemeyer

in conversation with him fixed the flow of the

Nome River above the Miocene intake at 3500
inches. This is the only thing in the record which

in any way conflicts with Niggemeyer's statement,



and Niggemeycr stoutly denies that he ever told

Du Bose anything of the kind. (Record p. 341.)

As we said at the oral argument the trial court

in this state of the record had a perfect right to

accept as true Niggemeyer's statement as to 2100

inches being the maximum flow of the river above

the Miocene Ditch. Taking this as a fact, it is

obvious that the secondary water right decreed to

the Campion Company was worthless. Upon such

an important matter as this, the Miocene Com-
pany's failure to traverse a direct allegation and

their resting upon Du Bose's testimony as to what

Niggemeyer had said at some other time, induces

the belief that they could not have successfully

contradicted Niggemeyer. That they did not do

so is obvious.

This of course is merely a collateral matter—only

one of the many factors making up a record which

clearly justified the action of the court below.

II.

The Expenditure of Money by the Miocene Ditch

Company on the Faith of the Decree.

In my opening brief I called the Court's attention

to the fact that this expenditure, if made, was in the

construction of a ditch which had been the subject

of a prior agreement wherein it was understood

that if such ditch were constructed it was to be with-

out expense to the Campion Company, and that the



two parties were to divide the water brought in

from David Creek and Grand Central River.

Record p. i 29.

But beyond this we urge that the expenditure

was made before the decree had become final and

before the close of the term. Under these circum-

stances the Miocene Company made the expendi-

tures at the risk of the Court's doing just what it

did—/. e. vacating the decree. It also proceeded

with the full knowledge of Du Bose's lack of

authority to consent to any such decree, and of all

the circumstances surrounding its entry.

" It appears from the evidence that Hitch-

"cock had full notice of the proceeding in the
" Circuit Court so that he cannot claim to

"have been misled. Knowing that the Court
"had full power during the term to vacate its

" own decree he took these leases subject to

" the possibility of such vacating of the
" decree."

Henderson v. Carbondale Coal and Coke Co.,

140 U. S. 25, 40.

In Cornell University v. Parkinson (Kan.),

53 Pac. 138, 140, the Court said [italics

are ours};

"The first rule to be considered is this

—

" That the Court has absolute control of its

"decrees and judgments during the term at

"which they are rendered. They are, as ex-



' pressed by some writers, within the breast of
' the judge during the term. This is a whole-

'some provision of the law, and necessary to

'the administration of justice. In the hurry
1 of business, and confusion incident to a

1 term of Court, it often becomes necessary to
1 correct during the term the mistakes that

' have been made ; and these can be corrected

' at any time during the term, and the term is

' only one day in law, and persons who purchase

'property upon decrees must understand that rule

1 and purchase with reference to it. * * * *

' Upon that rule I am inclined to think there

' is no estoppel of record here ; that is by the

' mere entry of the judgment, as the judg-

' ment does not become final until the term
' adjourns

—

-final in the sense that it is beyond the

'control of the Court that proiiounces the decree."

Both on principle and authority, a party to an

action acts with full notice of the right of a

defeated litigant to either appeal the case or move

to vacate the judgment in term time. If he con-

cludes to act with this knowledge and notice he

does so at his peril.

Respectfully submitted,

CURTIS H. LINDLEY,

Counsel for Appellee and Respondents.
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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

MIOCENE DITCH COMPANY, A

Corporation,

Petitioner,

vs.

HONORABLE ALFRED S. MOORE,
Judge, etc., et al.,

Respondents,

AND

MIOCENE DITCH COMPANY, A

Corporation,

Appellant,

vs.

THE CAMPION MINING AND
TRADING COMPANY, a Corpora-

tion,

Appellee.

BRIEF IN REPLY FOR PETITIONER AND APPELLANT.

The order appealed from was either final or inter-

locutory. There is no middle ground. It must be treated

as being either the one or the other.



If it was final, then it was necessarily and by the

very terms of the Alaska Code appealable.

Tornanses vs. Melsing, 106 Fed., 775, 783-4.

If it was not final, then it was in the very terms of said

code "an interlocutory order dissolving an injunction,"

from which in "express terms," an appeal is authorized.

Tornanses vs. Melsing, 106 Fed., 784.

Ridgely vs. Wilmer, 55 Atl., 489.

Upon either view this Court has jurisdiction to dis-

pose of the whole case.

Harriman vs. Northern Securities Co., 197 U. S.,

287.

And in so disposing of it, from the very fact that it is

appealable, this Court must have the power and it is its

duty to decide whether the order appealed from was "an

improper one and will seriously prejudice the rights" of

appellants, and if so to reverse and set it aside.

As said by Justice Bradley in Farmers' Loan and

Trust Co., 129 U. S., 206, that the order complained of

being final in the matter to which it relates, and being

made since the final decree it vacated, and not review-

able on appeal from that decree, it may well be review-

ed here on appeal from the order.

In Kenaday vs. Edwards, 134 U. S., 124 the order is



expressly described as issued on "application at the

same term."

Once it is ascertained that an order or judgment is ap-

pealable, that is, subject to review by another Court or

tribunal, there can be no contention that such order or

judgment is "discretionary" in the sense that it can not

be reviewed and set aside. This is a self-evident propo-

sition. The term "discretionary" is often used in the ex-

treme sense that the decision is conclusive and final; and

this by many writers is conceived to be the only exact

and apropriate use of the term "judicial discretion."

Obviously, it is not applicable to appealable orders or

decisions, because such are daily affirmed or reversed on

appeal. In all such cases, the rule is as stated by Chief

Justice Marshall, that "judicial power as contradistin-

" guished from the power of the laws has no existence.

" Courts are the mere instruments of the law and can

" will nothing. When they are said to exercise a discre-

" tion, it is a mere legal discretion, a discretion to be ex-

" ercised in discerning the course prescribed by law ; and

" when it is discovered, it is the duty of the Court to fol-

" low it. Judicial power is never exercised for the pur-

" pose of giving effect to the will of the judge."

Osborn vs. U. S. Bank, 9 Wheaton, 866.

Harris vs. Harris, 13 Grattan, 15-16.

Ross vs. Saunders, 105 Fed., 917.

The right of appeal is necessarily a restriction of the



action of the lower Court "to the application of legal

principles"; and the exercise of "judicial discretion"

would render the law giving the appeal a dead letter.

Sharp vs. Greene, 62 Pac, 150.

So in cases of specific performance. The granting of

it is often said to be discretionary. But "it would be a

" great mistake to suppose that the discretion indicated

" has in it aught of arbitrary caprice; it is a regulated

" and judicial discretion, governed by established rules

" of equity."

2 Minor s Inst., 784.

Consequently all that such cases as Hume vs. Bowie

decide is that certain orders are not appealable ; but that

other orders of exactly the same kind are appealable and

therefore not discretionary.

There is nothing in the dictum in Phillips vs. Negley

in regard to the discretionary nature of the power to

grant new trials at the same term in law cases, inconsist-

ent with this. The only question there involved and de-

cided was as to the power of Courts to grant a new trial

after the term, and whether the order could be reviewed

on a writ of error. If, as said, such an order made dur-

ing the term could not be so reviewed, it is simply be-

cause questions of fact in law cases can not be so re-

viewed, and because no appeal or writ of error in such

cases has been provided for by law. But even in law

lips vs. Negley, 117 U. S., 671, the statement hardly



amounted to a dictum. The expression was : The conse-

quence may (that is, simply for the sake of argument)

be admitted, etc. But even in law cases such discretion

is not absolute. Where a writ of error lies, a reversal

may always be had for abuse of discretion resulting in

deprivation of rights.

O'Connell vs. Pennsylvania Co., 118 Fed., 991-

992.

The appellate Court must consider whether the legal

discretion of the Court below has been properly exer-

cised, even though that involves a question of sufficiency

in fact of evidence; and even though the appeal is from

a judge who had the opportunity of seeing the witnesses

and hearing them testify.

Metropolitan vs. Moore, 121 U. S., 572-575.

In re Curtis, 100 Fed., 785.

Even the discretionary power of granting a continu-

ance may be reviewed if abused.

Isaacs vs. U. S., 159 U. S., 489.

But in cases of appeals in equity the Court is con-

fronted by no such technicality. There the decisions ap-

pealed from are never discretionary in the extreme

sense; but may always be re-examined in the appellate

Courts.

U. S. vs. Detroit, 26 Sup. Ct. Rep., 284.



"By a writ of error only questions of law are brought

" up for review, as in actions at common law, while by

" an appeal, except when specially provided otherwise,

" the entire case, on both law and facts, is to be recon-

" sidered."

In re Neagle, 135 U. S., 42.

La Abra vs. U. S., 175 U. S., 464-5.

Even though matters of discretion can not, generally

speaking, be ground for reversal, still in an equity case,

as the whole case is before the appellate Court, it can

render such a decree as it may deem proper to prevent

injustice being done.

U. S. vs. Rio Grande, 184 U. S., 422.

And that this is one of the cases where the appellate

Court should review the action below and reverse it be-

cause the burden of proving the fraud alleged was not

sustained by evidence of the requisite character.

See:

Briggs vs. Neal, 120 Fed., 229.

Rust vs. United Water Works Co., 70 Fed., 129.

The power to vacate a decree has in it nothing more

of arbitrary caprice than that of granting specific per-

formance, which is, generally speaking, considered dis-

cretionary; but such action is always reviewable.

Irrespective of the injunction feature of the decree



vacated, the vacating order was final and appealable.

As a separate and independent matter, it sought to fi-

nally determine and dispose of all the rights of the Mio-

cene Company growing out of the compromise agree-

ment judicially sanctioned and confirmed by the final

decree it vacated and held for naught. As to those

rights the order finally and forever dismissed the Mio-

cene Company and eliminated it from the litigation.

Adapting the language of the Court in Farmers'

Loan and Trust Company, 129 U. S., 215, it changed

the relation of this company to the property, and dis-

placed its rights as settled by the decree vacated.

Quoad those rights and as to all equities arising out

of the compromise and decree, the order denied the

company all relief in the suit in which the amended

pleadings it struck out were filed and determined all

those rights therein. As to all those matters treated by

the order as distinct from the original subject of liti-

gation, this order completely determines them.

Rust vs. United Water Works Co., 70 Fed., 132.

In principle, this case differs in no whit from that

applied in cases of intervention. If a motion to be al-

lowed to intervene in a pending suit be denied, under

circumstances, there may be no right of appeal. In

other words, the denial may be said to be the exercise

of a discretionary power. But even such a denial may

be reviewed and the order reversed on a proper showing
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of abuse of discretion, and appeals are often sustained

from such orders.

Minot vs. Mastin, 95 Fed., 739.

U. S. vs. Phillips, 107 Fed., 824.

But in all cases where the motion to intervene is

granted, and then afterwards the intervention is stricken

out or dismissed, the last order is final and in no sense

discretionary and an appeal lies as a matter of right.

This is expressly decided in Gumbel vs. Pitkin, 113

U. S, 548.

Equally in point is Hamlin vs. Toledo, 78 Fed., 667-

672, where the distinction between an order refusing

leave to intervene, and one which, after allowing the

intervention, dismisses the pleadings from the cause, is

said to be material and that in the latter case the action

of the Court is subject to review. In that case, respond-

ent's affidavits were said to have been improperly filed

and were disregarded.

By a perfect parity of reasoning the action of the

Court in this case, in striking out the pleadings on affi-

davits and eliminating from the cause the matters al-

ready allowed to be introduced, and especially in vacat-

ing a final decree establishing the rights of the Mio-

cene Company thus put in issue, wras erroneous and sub-

ject to be reviewed and revised on appeal.

See, also:

Louisville vs. Louisville, 84 Fed., 541, and the

opinion of Justice Brewer in the same case reported



in 174 U. S., 684, and following, in which case the

Supreme Court reversed the decision reported in 84

Fed.

According to the principles laid down in that case,

if the Court below, after the amended pleadings were

allowed to be filed, had instead of rendering the decree

it afterwards vacated, and without proceeding regularly

to take testimony on and in due course disposing of all

the issues made by the pleadings as amended, made an

order striking out the amended pleadings, that order

would have been final, appealable and erroneous and

would have been reversed. Surely the circumstance

that the order not only struck out the amended plead-

ings, but also a decree adjudicating all claims made

thereby in favor of the Miocene Company, can not vary

the result, but must a fortiori necessitate the reversal.

The cause being properly before this Court on an ap-

peal in equity, for consideration de novo, on questions

of both law and fact, it is only necessary to show either

error or abuse of discretion.

As in this case, everything which was before the trial

judge is before this Court, which has exactly and fully

and precisely every facility for correctly and accurately

arriving at exact justice, which can be attributed to

the Court below. We submit that properly speaking

no question of discretion can arise; but that this

Court should put itself in the place of the trial judge

and decide the case as it would have decided it in a case

of original rather than appellate jurisdiction. As to
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questions of law this must be conceded, and as to ques-

tions of fact, there is absolutely no reason why this

Court should hesitate to decide them de novo, or why

it should defer to any possible or imagined findings of

fact below. It is not like a case of two concurrent find-

ings by lower tribunals, nor a case where any assistance

could be given to the trial judge by reason of seeing or

hearing witnesses or where he can be said to have had

any advantages from observing their demeanor. The

pleadings speak the same language here as below and

the printed affidavits in the record give all the informa-

tion to this Court the written affidavits did to the Court

below.

Now, first, we submit, there is thus disclosed a pal-

pable error, at the very least, a clear abuse of discretion

in entertaining at all the motion to vacate on ex parte

affidavits.

Story says: "There is no doubt of the jurisdiction of

" courts of equity to grant relief against a former de-

" cree, where the same has been obtained by fraud and

" imposition. * * * This must be done by an original

" bill; and there is no instance of its being done by peti-

" tion, although it seems once to have been thought that

" a decree, as well as any interlocutory order, could be

" set aside for fraud by petition only. When a decree

" has been so obtained, the Court will restore the parties
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" to their former situation, whatever their rights may
" be."

Story on Equity Pleadings, Sec. 426.

"There are dicta stating that a decree obtained by

" fraud may be set set aside upon petition, but it was

" finally settled that after enrollment a decree could

" only be impeached for this account by an original bill.

" This is the only manner in which a decree entered by

" consent can be impeached."

/ Foster Fed. Pr. (3d ed.), Sec. 358.

It may be that the rule has not always been rigorously

enforced in some cases not supposed to fall within its

reason; and it is not necessary for the purposes of this

case to hold that as a matter of equity practice, Courts

are absolutely without jurisdiction or power, under any

circumstances to vacate a decree for fraud, either after

or during the term, on motion or petition, without re-

quiring the applicant to resort to an original bill. While

sometimes the Courts "apparently in the most perempt-

' ory language reiterate that they have no power over

' a case after the term. * * * There are other expres-

1

sions * * * where it is merely said that it is too late.

i * * * of course, all rules stated so broadly are sub-

' ject to certain limitations and qualifications."

Burget vs. Robinson, 123 Fed., 264-5.

Conversely similar expressions may be found affirm-
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ing the power to vacate judgments during the term.

The reason in both cases is that under some circum-

stances, as a mere matter of practice, the relief may as

well, or better be had on motion, without requiring the

party to resort to an original bill. But it is one thing to

say that an order setting aside a decree on motion for

fraud or collusion is not void under all circumstances

for want of jurisdiction; and an entirely different thing

to say that it is never erroneous to make such an order,

or that it cannot be reviewed and reversed, if erroneous

or improperly made. We submit that that case has yet

to be decided which affirms the impotency of the fed-

eral appellate Courts in equity cases to control the nisi

prius discretion of federal judges in vacating decrees

either during or after the term.

It is true the Supreme Court has often refused, under

circumstances, to exercise in the given case that power

of control.

For example, in Goddard\%. Ordway, 101 U. S., 751,

the Court said: "The motion, as made, was nothing

" more than an application to the Court to vacate a de-

" cree which had been entered on a former day in the

" term, improvidently and without sufficient considera-

" tion. It was addressed entirely to the discretion of

" the Court, and depended on facts within the knowl-

" edge of the justices. It was in no just sense a petition

" for a rehearing, and even if it had been, we should

" not be inclined to reverse a decree because of what was
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" under the circumstances, an immaterial departure

" from technical rules." (Italics ours.)

Which simply means the lower Court has power to

vacate. We have power to review, but we are not in-

clined to exercise the power where no error or abuse of

discretion is or can be shown, as where we have no

knowledge of the facts and the Court below had full

knowledge.

In Henderson vs. Garbondale, 140 U. S., 25, the

Court (p. 40) says the lower Court had power to vacate

and that as it was apparent that the Court erred in its

first decree, its action in granting a rehearing can not

be condemned. That is, the Supreme Court held that

it would not reverse an order which, if sitting in the

place of the trial judge, they themselves would have

made.

So, in Doss vs. Tyack, 14 How., 297, the appeal was

from an order vacating a decree, on proof that it was

obtained by gross misrepresentation and fraud (p. 312).

The Court said (italics ours) : "We perceive no error

" in the action of the Court, except in their first order

" dismissing the suit."

Having reached the conclusion that there was such

error in the decree vacated that it would have been re-

versed on proper proceedings, the Supreme Court

might well decline to exercise its power of reviewing

the order vacating it, even though it was made on mo-

tion without requiring the applicant to file an original

bill, and that, too, in a case where the order was made
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on full proof and probably on unconflicting evidence of

gross misrepresentation and fraud. In other words,

where, as said in Goddard vs. Ordway, the proceeding

by motion instead of by bill might be regarded as an

immaterial departure.

The necessary implication from the language of

Chief Justice Marshall, is that he did consider it the duty

of the Court to review the order and to determine

whether the Court below committed an error; and that

if he had discovered such error he would have reversed

the decree. That he recognized the rule laid down by

the Court in other cases, that "as upon an appeal in

" equity, the whole case is before us, we can render such

" decree as under all the circumstances may be proper,"

and that if it appeared that otherwise injustice may be

done, the case should be remanded with directions to

remit the appellee to its original bill.

Admitting, for sake of argument, the abstract power

under some circumstances, or even generally, to vacate

on motion, it was a gross abuse of discretion to exercise

it in this case. Absolutely no sufficient showing was

made. "Certain it is that no reason appears which ap-

pealed to the discretion of the trial judge." (O'Connell

vs. Pennsylvania Co., 1 18 Fed., 992.)

Under the circumstances and on the showing made,

every consideration of justice, fairness, policy and law

should have impelled him to decline the exercise of any

discretion or power with which he felt invested, in set-

ting aside this decree on ex parte affidavits; when it
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was self-evident that its exercise must be fraught with

danger of injustice to appellee; while its declension

could by no imaginable possibility work injury to any

one, but must result in attaining the great end of equity

jurisdiction, through the medium of a regular and

orderly investigation of the charges of fraud and collu-

sion on a bill filed for that purpose and upon oppor-

tunity for adequate investigation. Why should the vital

privilege of cross-examination be taken away in a case

like this, when it could have been secured by simply

compelling appellee to elect the appropriate method of

procedure by original bill? Why should appellant's

rights under the decree be taken away, without giving

it by the adoption of the appropriate method of pro-

cedure the right to call for information within the

power of appellee, and by compelling it to accept ex

parte and incomplete statements, mainly consisting of

inference, argument and hearsay? If the procedure by

bill be adopted, then if the decree is vacated the party

can have the essential privilege of being put in statu quo.

By proceeding on motion, a compromise agreement fi-

nally reached after much and prolonged investigation

and thorough consideration, is set aside and held for

naught, without such judicial investigation and oppor-

tunity for arriving at the truth and a just and equitable

decision, as is accorded every day in Courts of equity

in all cases where contracts of any kind are sought to be

rescinded. Yet it is undoubted law, founded on plain

common sense and evident justice, that it was not com-
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petent for the Court below to vary this decree (an

extraordinary measure, n Wheaton, 304), "except for

" reasons which would enable the Court to set aside an

" agreement."

Atty.-Gen'l. vs. Tomline, 7 Ch. Div., 389.

Without attempting to analyze these affidavits—with-

out trying to guess at what were the real facts—it is evi-

dent at the first blush that no case was made at all ap-

pealing to the enlightened discretion of a chancellor;

and that to set aside the decree and all the stipulations

and agreements judicially sanctioned and made firm by

the decree, on motion, was, if ever there was, an arbi-

trary, capricious and erroneous exercise of whatever

power and discretion the law confided to the Court be-

low. The result must be the same whether the decree

vacated be treated as a consent decree or one rendered

in invitum, and on and after regular trial, hearing and

contestation. In the latter case, all the affidavits must

be regarded as irrelevant, and there would be left abso-

lutely no support for the order vacating the decree.

Whatever may be the power of a Court to vacate judg-

ments during the term, it can not be contended that the

power can be exercised without any showing or reason

whatever.

But the appellee can not now be heard to take the

position that the decree vacated was not a consent de-

cree. It is estopped from so doing in order to uphold
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a decision which it obtained on the allegation that it was

a consent decree.

Philadelphia vs. Howard, 13 How., 336-7.

Moreover, the record shows that the parties consent-

ed to the findings, and that is sufficient. A consent to

the findings is a consent to the decree consequent upon

and the necessary and inevitable result of the findings.

On the showing made by those affidavits, there was

nothing even tending to convict the appellant, or any of

its officers, attorneys or agents of any fraud, collusion,

negligence or want of perfect good faith. Whether

appellee or Niggemeyer did in fact consent to the com-

promise and the decree or not, the appellant and its

attorneys had a right to assume that they did.

It seems to be conceded (Brief for Appellee, p. 27)

that Du Bose had control of the litigation and might

have confessed judgment as to the property described

in the original pleadings; and it is said (Supplemental

Brief, p. 4) that the parties had agreed about the divi-

sion of the waters to be brought in from David Creek

and Grand Central River. In order then to any com-

plete compromise and settlement of the litigation, it

was proper in its orderly conduct to amend the plead-

ings so as properly to present the whole case of the liti-

gants. It was not the settlement of a distinct and inde-

pendent matter, but strictly germane and related to the

matter in hand. Du Bose had authority to amend or

consent to the amendment of the pleadings, and to con-
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the very least he had such authority prima facie, and

the appellant and its attorneys had the right to rely upon

the presumption in the absence of evidence that they

knew of any limitation upon his authority.

Coster vs. Clarke, 3 Edw. Ch., 410.

Further the affidavits show at least an apparent con-

sent by the appellee itself, and an apparent authority in

Niggemeyer.

Corporations can only act by agents. And the agent

in charge of any transaction is the corporation.

Ardesco vs. Gilson, 63 Pa. St., 150.

Corporations are bound by the acts of their agents

precisely as are individuals.

Philadelphia vs. Quigly, 21 How., 210.

"If under circumstances which a party dealing with

" a corporate agent has no reason to suppose not to exist

" the corporate agent has authority to make the contract

" or do the act in question, the party dealing with him

" is justified in assuming the existence of the circum-

" stances, and acting in good faith on such assumption

" will be protected."

Taylor on Corporations, Sec. 204, citing:

Steamboat Co. vs. McCartcher, 13 Pa. St., 15.

3 Clark & Marshall, 2 161, Sec. 708.
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An agent employed to manage the matter in relation

to which a compromise is made, may make it.

J Clark & Marshall, 2141, Note 38.

By the express policy and provisions of the Alaska

Code, Niggemeyer, being an agent on whom summons

could be served, had authority either to confess judg-

ment or to submit any controversy without action.

Taking all this in connection with the previous nego-

tiations, and the rule that it is the apparent scope which

controls and that any secret limitations of Niggemeyer's

authority not brought home to appellant go for noth-

ing (Phillips vs. Butteroff, 20 So., 333), the conclu-

sion is inevitable, that the showing made should at once

have suggested the denial of the motion and the pro-

priety of remitting appellee to its remedy by original

bill.

But even if this were not obvious, the Court below

erred in dismissing without trial and proof in due course

the allegations of the amended pleadings.

Louisville vs. Louisville, 174 U. S., 674.

For this error alone, the order should be reversed, ir-

respective of any other questions. In so decreeing this

Court but exercises its acknowledged prerogative, where

otherwise injustice may be done, of rendering such a

decree as under all the circumstances is proper (V. S.

vs. Rio Grande Irrigation Co., 184 U. S., 423), and

places the parties where they should have been left
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by a refusal of the Court below to exercise any

discretion it may have possessed, by arbitrary, sum-

mary and precipitate action on motion, supported

by ex parte and entirely unsatisfactory affidavits, in-

stead of leaving the important questions involved to be

investigated and determined in due course upon original

bill.

We submit then that it requires no further or critical

examination of the affidavits and showing made or con-

sideration of the arguments made in the brief of appel-

lee to reach the conclusion that whatever might or

should now appear to be the probable result of an orig-

inal bill to set aside the decree, this order vacating it on

motion should be reversed. But, we further submit,

that such conclusion is only fortified by such examina-

tion and consideration.

The argument of the appellee is based upon an in-

correct assumption of fact. It is assumed that in order

to settle the pending action, rights and property in no

wise connected therewith, and which were not in con-

troversy, were bartered away by Mr. Du Bose. Ex-

traneous matters were not dragged into the settlement

of the pending action. The settlement was of all mat-

ters then in dispute between the companies and includ-

ed the pending action. The truth is, as is shown with-

out dispute, that the settlement which was finally reach-

ed and which was evidenced by the decree, was one

which had been the subject of negotiations since the pre-

ceding January. It is the undisputed fact that Mr. Du
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Bose was expressly authorized to conduct such negotia-

tions, and that Mr. Niggemeyer was clothed with both

apparent and real power to effect the settlement which

was made. It is apparent that Mr. Niggemeyer not

only acquiesced in the making and entry of the findings

and decree, but also affirmatively consented thereto.

The early history of the negotiations is set forth with

circumstantial detail in Mr. Du Bose's affidavit and his

statements are not disputed or questioned. In Decem-

ber, 1904, Herhold, the president of the defendant cor-

poration, and Niggemeyer, the secretary, retained Du
Bose and authorized him "to get in touch with W . H.
" Metson with the view of selling the water, the pref-

" erence to be given to Metson for the reason that sell-

" ing it would settle the law suit." (Trans., pp. 353,

354.) In March, 1905, Du Bose met Metson in Chica-

go and offered to sell him the water rights of the com-

pany (p. 354). The latter declined the offer but made

a counter-proposition to settle the case. Two days later

Herhold, Niggemeyer and Du Bose had a conference

with Metson, who proposed that the Miocene Company

retain all the waters of Nome River, that it divide the

waters of Buffalo Creek with the Campion Company,

and that both companies build the Grand Central Ditch

and share the cost of construction, provided, however,

that the Miocene Company should have first option to

purchase any water which the Campion Company had

to sell. This was refused under the advice of Du Bose
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for the reason only that the Miocene Company demand

ed such option (p. 355).

April 22d, in Chicago, Herhold and Niggemeyer,

acting under the advice of Du Bose, entered into a con-

tract with Whitehead, representing the Seward Ditch

Company, to sell that company all the waters of Nome
River and its tributaries claimed by the Campion Com-

pany, at twenty-five cents an inch each day (pp. 355,

370) , stipulating that no settlement of the pending action

between the Campion Company and the Miocene Com-

pany should be made without the consent of the Seward

Ditch Company (pp. 357, 371). At this same time,

Whitehead undertook to buy the Campion Company's

personal property at Nome, and was told by the presi-

dent that Niggemeyer would be "in Nome as the man-

" ager of the company, and that this matter could be

" closed up with Niggemeyer" (p. 374).

Niggemeyer, according to his own affidavit, was in-

structed by the Board of Directors and president "to

go to Nome and assist the attorneys in trying the cause"

(p. 308). He and Du Bose went to Nome together

(p. 356), Niggemeyer acting under instructions

" directed the said attorneys, William A. Gilmore and

" Dudley Du Bose, to try the said cause, and affiant

" aided them in securing witnesses and evidence in sup-

" port of the issues of the defendant in said cause, and

" used his best endeavors to carry out the directions of

" the said defendant corporation." (Trans., p. 309.)

During this time, Niggemeyer was the secretary of
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the Campion Company (p. 307), and its only officer in

Nome (p. 313). He verified the pleadings in the pend-

ing action (pp. 233, 247, 267). He was in charge of

the construction work (p. 339), and borrowed money

for the company (p. 374).

The cause was reached for trial June 21st, and was

submitted July 12th (p. 309). July 21st, Du Bose and

Metson had a conference at which they agreed upon the

settlement as finally consummated (p. 357). Du Bose

then told Metson that the agreement would be sub-

mitted to Niggemeyer and Whitehead, as by reason of

the contract of April 22d, the consent of the Seward

Ditch Company to the settlement was necessary (p.

357). July 23d, Niggemeyer came to town at Du

Bose's request and was told that the case could be set-

tled (pp. 309, 310). Niggemeyer and Whitehead had

a conference in Du Bose's office on July 24th. White-

head agreed to the settlement and offered to provide the

money required by the Campion Company for the build-

ing of the ditches if Niggemeyer would modify the

agreement of April 22d, and reduce the price of water

from twenty-five to fifteen cents per inch. After con-

siderable parley, and after Whitehead had shown him

that his company would make more money at the latter

price because of the increase in water, this modification

was agreed to by Niggemeyer (pp. 360, 372). This

modification of the agreement of April 22d by Nigge-

meyer, is an undisputed and uncontradicted fact, and

necessarily and conclusively demonstrates the absolute
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made to him by Du Bose of the waters of Grand Cen-

tral River and David Creek, in telling him of the pro-

posed settlement (p. 314), for the only necessity for

money in carrying out the settlement was for building

the ditches to these two streams.

But even if this portion of Niggemeyer's affidavit

were true, it appears from that very affidavit that he had

full knowledge of the terms of the settlement before the

findings and decree were entered. It is to be borne in

mind that the stipulation amending the pleadings was

made July 24th and filed July 25th (pp. 271, 272).

The findings and decree were made and filed the fol-

lowing day (pp. 291, 294). Niggemeyer swears that

on July 25th he heard on the street that Du Bose had

stipulated away all the property of the Campion Com-

pany. He then went to Judge Moore and asked him

the particulars. The judge informed him of "the facts

"as set forth in the papers submitted by said Du Bose

"and Mr. Orion." (p. 314) Knowing that

the findings and decree had been prepared and were in

the judge's hands for his signature, and knowing exactly

their terms, Niggemeyer went away. He did not go

near Du Bose again for many days, or after the decree

had been entered (p. 366). He took no step in opposi-

tion to its entry; he never told the judge or the Miocene

Company's representatives that he did not consent to

the settlement, nor that Du Bose had no authority, and
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yet on his own showing he was the Campion Company's

representative in Nome in charge of this matter.

The only showing that is made of any dissent what-

soever, until long after the entry of the decree, is found

in Niggemeyer's affidavit. On the evening of July 25th,

after the judge had informed him of the facts set forth

in the papers submitted to him, he "informed the judge

" that the effect of said settlement and consent decree

" by Du Bose would cause his company to be short of

" water, and asked the Court to advise him what to do;

" that the Court declined to do so, but suggested that he

"should consult with his attorneys" (p. 315). But so

feeble was he in his dissent that he never went near his

attorneys. The learned counsel contends that this por-

tion of the affidavit must be true for Niggemeyer would

never have dared to submit to the judge a false affidavit

of a conversation, which he had with him. And by the

same token, counsel must admit that the showing is as

strong as could possibly be made; he went no further

in his affidavit for he did not dare.

Let us read between the lines and it is easy to discover

why he went to the judge. On the evening of July 24th

he came to Du Bose trembling and weeping, and told

him he had been advised by a lawyer that he would be

in contempt of court, on account of an injunction issued

out of an Illinois Court if he consented to the settlement

and that he would have to go to jail (p. 362) . On the

morning of July 25th he was in the same state of mind.

Du Bose told him that he was willing to withdraw from
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the case and he could get some one else to re-submit it,

but that he "was not going to the Court and retract it

for the simple reason that Niggemeyer was afraid."

(P- 365.) "Evidently Niggemeyer is not a man

of very acute intellectual qualities," said counsel in his

oral argument. His character stands out revealed by

these affidavits—shrewd, crafty and cunning, but

a moral coward withal. Before the decree

is entered he goes to the judge trem-

bling and fearful. For what reason? To protest

against the compromise? No, for he made no protest.

To complain of Du Bose's alleged lack of authority?

No, for the subject was not mentioned. Why? Ob-

viously, to find out, if perchance he may, how the judge

had intended to decide. He leads the con-

versation around to that point. He tells him

he does not know the terms of the settle-

ment and asks the particulars. "That will

leave my company short of water," he states with feign-

ed surprise. It is obvious, his company will be short of

water until the ditches are built. "What will I do?"

he asks. But the judge refuses to be entrapped; he

gives him no hint of what he thinks of the merits of the

action submitted and sends him to his lawyers. Nigge-

meyer has been foiled in his attempt to find out how the

Court will decide if the compromise is withdrawn, and

decides that, with the question of title to the waters of

Buffalo Creek undetermined, and with the possibility

of a judgment for some $50,000 against his company,
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withdraws from the scene and permits the settlement

to go through as agreed upon.

Several days later he comes back to town and goes to

Du Bose and makes a statement which contains the

reason and motive of all subsequent proceedings which

terminated in the vacation of the decree. "Niggemeyer,

" then, for the first time, told affiant that he had made a

" mistake in making the settlement; that he could have

" made a better deal with the Wild Goose Company for

" the Grand Central Ditch
1

' (p. 366).

Such are the facts in brief, evidencing the authority

of Du Bose and Niggemeyer.

Niggemeyer had apparent authority. With Her-

hold he carried on negotiations in Chicago on behalf

of the Campion Company looking to a settlement al-

most identical with the one made in Nome. With Her-

hold he made a contract for his company with the

Seward Ditch Company, which provided that the lat-

ter company must be consulted in any further negotia-

tions looking toward a settlement. Herhold held

Niggemeyer out as clothed with authority to execute

for the company the contract for the sale of the personal

property supplemental to the water contract with the

Seward Company, and hemadethis contract andsold the

property (p. 374). Niggemeyer held himself out as

authorized to modify the water contract and agreed to

the modification. And it is this man Niggemeyer who,

as shown by the undisputed facts, has been acting all
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summer as general manager, borrowing money, super-

intending work, directing attorneys and modifying con-

tracts, and holding himself out as clothed with plenary

authority to do these things; who, now in hope of mak-

ing a better trade with the Wild Goose Company, dis-

putes his own authority. It is not the president or

board of directors of the company, or any other officer,

who has instituted these proceedings. It is not the com-

pany which has questioned Niggemeyer's authority,

but it is Niggemeyer himself, who, with full knowledge

of the proposed settlement and decree, and the terms

thereof, has without objection or dissent acquiesced in

its entry, and wTho now institutes these proceed-

ings. Shall the agent, who has represented

himself to be clothed with authority, be heard now to

repudiate that authority? Shall he who has acquiesced,

be heard of his own motion to disaffirm?

But look at the matter from a practical standpoint.

Let us ask: Was Mr. Metson justified in relying on the

apparent authority of Du Bose and Niggemeyer? He
had talked settlement with both of them and Herhold

in Chicago. In Nome he finds Niggemeyer the sole

officer of the company and exercising all the functions

of a general manager. Two of the three who had talk-

ed of this very settlement in Nome are present. Du
Bose tells him that Niggemeyer consents to the settle-

ment. Niggemeyer, who knows all about the settle-

ment, never disaffirms it or breathes a word of dissent.

As a practical man, is he not justified in relying on such
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a show of authority? We submit, there can be but one

answer: he was, and the company is bound by the ap-

parent authority of its agent.

But, furthermore, Niggemeyer had a very real au-

thority. Section 46 of the Alaska Code of Civil Pro-

cedure provides: "The summons shall be served by de-

" livering a copy thereof ... if the action be against

" a private corporation, to the president or other head

" of the corporation, secretary, cashier or managing

"agent." Section 242 provides: "When the action is

" against ... a private corporation the confession

" [of judgment] shall be made by the person who, at

" the time, sustains the relation to such corporation as

" would authorize the service of a summons upon him."

It is apparent that an officer upon whom summons can

be served in an action against the corporation, and who

can confess judgment, can appear or can authorize an

appearance for the corporation without service. As to

the pending action, Niggemeyer could have confessed

judgment; as to the new causes of action, had they been

in an independent suit he could have authorized an ap-

pearance by attorney. That they were united to the

original cause by stipulation surely cannot change the

measure of his authority in regard thereto. The power

to confess surely carries with it the power to compro-

mise, for the greater must include the less. Nigge-

meyer, then, had the power to compromise the original

action, the power to authorize Du Bose to appear in

the new causes of action, and the power to compromise
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these causes of action. The attorney had prima facie

authority to compromise [Preston vs. Hill, 50 Cal.,

43). The burden was on the Campion Company to

show that he had not. This presumption has not been

overthrown. The affidavits show without conflict that

an agent of the company, the only executive officer

present, and the one who was in undisputed control of

this litigation, and who had full authority to represent

his company, both in pending and new litigation, ac-

quiesced in a compromise negotiated by the company's

attorney, affirmed it by entering into a contract to se-

cure money to carry it out, and being fully aware of the

terms of the compromise as evidenced by the findings

and decree, and knowing that such findings and decree

were to be signed and entered by the Court, permitted

it to be signed and entered without the slightest show of

dissent or question of Du Bose's authority.

A corporation is an invisible and intangible being

which can act only through its agents. The Campion

Company, through its agent Niggemeyer, was directing

and conducting this litigation, and its business in

Alaska, and it must be considered to have been exactly

in the same position as though it were a tangible being

and personally present. The settlement, though made

by its attorney, was made with its knowledge and con-

sent, and is valid, although it may be contended that it

embraces matters not included in the action.

In Carstens vs. Schmalholz, 8 N. Y. S., 529, it is said

:

" The plaintiff sued, as assignee of one Hepke, to re-
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" cover the value of work done by his assignor upon a

" buggy and cart belonging to defendant. Before this

" action was brought, Hepke sold defendant a wagon
" and repaired carts for him, and the bill being disput-

" ed, sued in the city court to recover the purchase price

" and value of these vehicles, but did not include in that

" action the work done upon the buggy and cart now
" sued upon. While the action in the city Court was

" pending, the attorneys for the parties, with their full

" knowledge and consent, made a written agreement

" settling all their differences, including the cause of

" action now sued on. Hepke having ignored this writ-

" ten agreement, defendant by leave of Court, pleaded

" it by way of supplemental answer, and upon the issues

" thus raised, a trial was had in the city Court, where

" Hepke recovered a judgment which was appealed

" from, and afterwards reversed. Whatever rights were

" conferred upon the plaintiff in this action by Hepke's

" assignment, were subject to all the equities between

" the assignor and the defendant. The agreement en-

" tered into by Hepke and the defendant, through their

" attorneys, not only settled the action in the city Court,

" but also settled this cause of action as well. Therefore,

" if that agreementwere a valid one, this actioncan not be

" maintained. The respondent contends that it was not

"valid, because made by the attorneys, and not by the

"parties, and that they cannot bind their principals for

" anything outside of the matters then in suit in the city

" Court. In this, we think he is mistaken. The evi-
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'' dence is quite sufficient to show that, although the

" agreement was made by the attorneys, it was with the

" full knowledge and consent of the principals, given

" by them both before and after the agreement was

" executed, and that it was intended as a final settlement

" of all matters in controversy in the action, and not of

" those then in suit only. Such an agreement we think

" a valid and binding one. All the causes of action cov-

" ered by it were merged in that agreement, and all of

" the rights of the parties must be determined by it.

" The agreement was not a stipulation to settle an action

" merely. It was a new contract which settled the pend-

" ing action, and all other differences of the parties, in-

" eluding the one under consideration."

In opening, we contended that even if Niggemeyer

had no authority to consent to this settlement, Du Bose,

by virtue of the emergency which then confronted him,

and of the impossibility of communicating with his

client, had the authority. How much stronger is this

contention when we further consider that it appears

from positive testimony that Du Bose had been specially

authorized in Chicago during the month of January to

open and conduct negotiations on behalf of the Cam-

pion Company with the Seward and Miocene Compa-

nies for the sale of water; that he did conduct such

negotiations, those of the Miocene Company at that time

being abortive and resulting in a disagreement, those

with the Seward Company being successful and result-

ing in the contract of April 22d. This positive proof
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of fads, showing the scope of Du Bose's authority

under his retainer, is opposed only by the "dogmatic"

assertions of Niggemeyer and Gilmore that he had no

authority, except to try the pending action—-"general

deductions," as appellee's own counsel on oral argument

styled them, "which go beyond the pale of ultimate

facts."

Counsel says that the only emergency that confronted

Du Bose was the fact that Mr. Metson was about to leave

Alaska and suggests that Mr. Du Bose might have noti-

fied the Court that a compromise was possible and have

requested that the matter be kept under advisement

pending a communication with the home office. Coun-

sel has evidently overlooked Section 209 of the Code of

Civil Procedure, which provides that "upon the trial

" of an issue of fact by the Court, its decision shall be

" given in writing and filed with the clerk during the

" term or within twenty days thereafter." The cause

was submitted July 12th. Some time between that day

and July 17th, the Court adjourned for the term (p.

283) . Assuming that the term adjourned July 16th, the

Court had to give its decision before August 5th. Du
Bose took the responsibility and signed the stipulation

July 24th. There was no time to communicate with

Chicago before the Court was obliged by law to decide

the case. The emergency was the danger of an imme-

diate adverse decision, and it is undisputed that Du Bose

had every reason to fear an adverse decision.

Before replying to the technical points urged by ap-
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pellee, we desire to advert to certain statements made

by counsel in his argument on the merits.

The fact that Mr. Du Bose made an affidavit counter

to the motion to vacate, he considers of itself almost con-

clusive proof of treason, and refers to him as one who

has gone over to the enemy. The appellee had made

against Mr. Du Bose the most scurrilous and vile

charges of fraud and malpractice. Must Mr. Du Bose

stand silent? In doing so, he confesses his guilt. If

he seeks to vindicate himself and disprove this vile

calumny, is he guilty of fraud? When a client has at-

tacked his attorney, he surely has given him the right

to vindicate himself.

Counsel also contended on oral argument that White-

head took advantage of the settlement and the resulting

necessity to raise money to force Niggemeyer to reduce

the contract price of water to be sold to his company,

insinuating that Du Bose and Whitehead wrere acting

collusively. The modification of the Seward Ditch

Company agreement was made July 24th—a day be-

fore the stipulation to amend the pleadings was filed,

and two days before the decree was entered. This

modification was made in contemplation of the settle-

ment, not as a result of it.

The compromise was advantageous to the Campion

Company as is shown by the affidavits themselves. If

it should be successful in the pending suit, it would

have titleto thewatersof Buffalo Creek—^ooinches (p.

341)—and have such rights as it might have under the



35

existing contract with the Miocene Ditch Company.

The Miocene Ditch Company was contesting the valid-

ity of this contract; it was quite optional whether or not

it should build the Grand Central and David Creek

Ditches; the Campion Company would get at most,

iooo inches of water additional therefrom and could

not sell that water (p. 274). The most water it could

hope for, if successful, in the pending suit and in up-

holding the validity of the contract, was 2500 inches

with restrictions on the use of 1000 inches.

Under the settlement, the Miocene Company took the

first 2100 inches, which is the minimum estimate of the

normal combined flow of Buffalo Creek and Nome
River. ( Counsel is in error when he states that the com-

bined flow was but 1500 inches—those figures apply to

Buffalo Creek alone; pp. 325, 341). The new ditches

would give the Campion Company at least the same

amount and probably more than 2100 inches, the use of

which was entirely unrestricted. Niggemeyer swears

that under the Seward Ditch Company contract, the

Campion Company reserved the right to use all the

water it desired for use on its own property before sell-

ing any to the Seward Company (p. 340), and that its

property consisted of 6000 acres of placer mining

ground (p. 323). It is apparent that it was not selling

a considerable portion of the waters of Buffalo Creek

to the Seward Company. How much it was selling the

record does not disclose, but it is highly probable that

the Campion Company would make more money by
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selling its surplus out of 2100 inches, and over, at fifteen

cents, than its surplus out of 1500 inches at twenty-five

cents. The uncontradicted affidavit of Whitehead

shows this to be a fact (p. 373). The affidavits of ap-

pellee complain that it had a right to have the ditch dug

under the existing contract with the Miocene Company

without expense to itself, and under the settlement it

had to pay one-half the cost. The affidavits, however,

show that under the settlement, it would have cost it

nothing to dig the ditch for the Seward Company pro-

vided the money for it.

Even if the Campion Company had been successful

in the pending suit, and had also established the valid-

ity of the existing contract, it is doubtful whether it

would have been in as good a position as it was placed

in as a result of this settlement. It had at least 2100

inches without restriction, instead of 2500 inches with-

out the right to sell 1000.

The settlement was so advantageous to the Campion

Company that even had the Court found that it had

been made by Du Bose without the knowledge or con-

sent of Niggemeyer, it would have abused its discre-

tion in setting it aside. This rule is well established as

is recognized by counsel for appellee in his brief, quot-

ing from Holker vs. Parker, 7 Cranch, 436.

Counsel also endeavors to make some point of the

fact that Niggemeyer was induced to modify the con-

tract with the Seward Ditch Company and sell its water

at fifteen instead of twenty-five cents per inch. In the
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supplemental complaint Mr. Metson stated the value

of the water to his company to be one dollar and fifty

cents per inch. Counsel seeks herein for evidence of

fraud. Counsel, however, overlooks the fact that the

value of water is regulated by the facilities for its de-

livery. Water in the river is of no value. Its value ac-

crues only when it is possible to deliver it elsewhere.

The Miocene Ditch is thirty miles in length (p. 193) ;

the Campion Ditch is but eight miles long (p. 211).

The two statements that the water was worth a dollar

and a half to the Miocene Company and but fifteen

cents to the Campion Company are not inconsistent.

Water in a mountain lake may be of no value, but when

delivered to an arid valley may be priceless.

Appellee now takes the very surprising position that

the decree vacated was not a consent decree. After hav-

ing made a motion to vacate the decree and having se-

cured its vacation upon the ground that it was a consent

decree, but consented to by its attorney without author-

ity so to do, and acting in fraudulent collusion with the

adverse party, upon appeal it contends that it was not

a consent decree. In other words, it was a consent de-

cree only when it suited the Campion Company's con-

venience to consider it so. The entire theory of its at-

tack was that, although the decree was in outward form

a decree in invitum, it was in truth and in fact a consent

decree. The grounds for the motion are: "That said

" findings of fact, conclusions of law, and decree were

" prepared and presented to the Court by the said Du
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" Bose and the Miocene Ditch Company and its attor-

" neys under a collusive agreement to represent to the

" Court that the same had been consented to by said

" defendant, and to have the same signed and entered

" by the Court as the findings, conclusions and decree of

"this Court in this action" (p. 296). "Said find-

" ings, conclusions and decree were caused to be en-

" tered by the said Du Bose and the Miocene Ditch

" Company, as if the Court had made such findings,

" conclusions and decree upon the evidence in the

case" (p. 297). "That said findings, conclusions and

" decree were signed and entered under a misapprehen-

" sion by the Court that said defendant had consented

" to and authorized the same to be signed and entered,

" which misapprehension was caused by the misrepre-

" sentations as aforesaid to the Court" (p. 298). In

a direct attack, as was that made upon this decree, the

form of the decree is not conclusive as to whether it was

made in invitum or by consent—its true nature may be

shown. If such were not the rule, and had all parties

been concluded by the form of the decree, the attack

upon it on such grounds could not have succeeded, for it

could have properly been answered: Since this is not

a consent decree, your showing that it was consented to

without authority, and by fraudulent collusion, is abso-

lutely foreign to the merits. Appellee must take one

position or the other. Having invoked and obtained

the relief of the Court below upon the theory that it

was a consent decree, it can not now contend that it was
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not a consent decree. The case of American Emigrant

Co. vs. Fuller, 50 N. W., 48, cited by counsel is not in

point. There it was held on collateral attack that it

could not be shown that a decree which was on its face

rendered in invitum, was in fact a consent decree.

We believe we have demonstrated that the decree va-

cated was a consent decree to the entry of which the duly

authorized agent of the defendant consented. There is

a vast distinction between consent decrees and decrees

in invitum in respect to the authority of the Court to va-

cate them. The consent decree is the solemn contract

of the parties, entered into in the presence of the Court;

it is the act of the parties solemnized by the Court. The

decree in invitum is the act of the Court; an act, by fic-

tion of law, in fieri until the close of the term. But the

consent of the parties is not. an act in fieri] they have met

and contracted. The contract is not in their breasts; it

is executed when its solemn evidence—the decree—is

made by their consent. Such a contract may be set aside

only as are other contracts.

In Deaver vs. Jones, 114 N. Car., 649, it is said:

" Where an order or judgment is made by consent, it

" cannot be vacated or modified even at the term at

" which it is entered, without the assent or acquiescence

" of all the parties to the action. ... As

" a rule, all judgments are in fieri during the term at

" which they are rendered, and it is in the breast of the

" judge to abrogate or alter on his own motion, or at
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" the suggestion of counsel, judgments by consent consti-

" tuting the exception."

See also:

Anderson vs. Carr, 54 Hun., 634.

A consent decree is final immediately upon entry in

the identical sense that a decree in invitum is final after

adjournment for the term. It is open to proceedings to

vacate on the ground of fraud or mutual mistake in the

same manner that other contracts are subject to actions

for their rescission. Such proceedings are exactly the

same as those instituted after term to vacate a judgment

or decree in invitum. The authorities are decisive that

an order or judgment vacating such decrees, whatsoever

may be the nature of the proceeding in which it is en-

tered, is final and appealable.

At common law and in equity, several methods ex-

isted for setting aside or vacating a judgment or decree

after the term in which it is made. Analogous proceed-

ings are provided by the Code system, and to fully un-

derstand the nature of such proceedings their proto-

types under the old practice must be examined.

At common law, relief against judgments was sought

by the writ of coram nobis. In equity, relief against

its decrees was sought by bill of review.

Relief might also be sought in equity against a judg-

ment at law. Such relief was given by enjoining the

prevailing party in the action at law from enforcing his

judgment; the natural consequence being the assent of
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the enjoined party to the vacation of the judgment at

law. " A court of chancery has no jurisdiction to direct

11
a court of law what it shall do. It can act only upon

" the party, and then generally only by way of preven-

" tion. If a judgment has been entered which equitably

" ought not to be enforced, the defendant may, upon

" terms have an injunction upon the plaintiff against en-

" forcing it, and by thus coercing the plaintiff, induce

" him to consent to a new trial." (Mechanics' Nat.

Bank vs. Colehour, 44 111. App., 470; see also Trefz vs.

Knickerbocker Life Ins. Co., 8 Fed., 177.)

It is not our purpose to enter into an exhaustive dis-

cussion of the circumstances under which these several

proceedings are appropriate. We will endeavor to

show that although the controversy existing between the

parties is in no respect concluded or determined by a

decree or judgment granting the relief sought by these

various proceedings, still such a decree or judgment has

always been considered final and therefore appealable.

The writ of coram nobis was a writ of error to review

proceedings before the same court. Its office was to

bring to the attention of the court, and to obtain relief

from, errors of fact or a valid defense existing in the

facts of the case, but which, without negligence on the

part of the defendant, was not made for reasons such as

fraud or excusable mistake; these facts, not appearing

on the face of the record and being such as if known in

season, would have prevented the rendition and entry of

judgment questioned. (5 Ency. PL & Pr., 26.)
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The judgment upon the writ was that the judgment

complained of be recalled, if the issue were in favor of

the applicant, and that the original suit be placed in the

same position as it was when the judgment was ren-

dered (idem, 37). Following the trend towards

simplicity which even the old practice shows,

the writ came to be granted by motion in the

original suit, after notice to the attorney of

the adverse party and on affidavit (idem,

33; see also Maheris vs. Comstock, 1 How. Pr., 175;

Ferris vs. Douglass, 20 Wend., 626). No process of

court issued; the actual issuance of the writ itself was

a fiction (idem, 36). The judgment on the writ was

appealable (idem, 27 ; see also Wood's Executor vs. Col-

well, 34 Pa. St., 92).

The bill of review corresponded in equity to the writ

of error coram nobis at law. It was not an original

bill (Story Equity Pleading, Sec. 21), but the decree

thereon was appealable. In Hendryx vs. Perkins, 114

Fed., 801, 807, it is said: " The bill now before us .

" is in fact a bill to impeach a prior de-

" cree for fraud, and therefore it is an original bill, al-

" though in the nature of a bill of review. Of course a

" bill to impeach a decree, when brought against the

" party who committed the fraud, by a person who has

" no interest in maintaining any affirmative adjudica-

" tion, may merely annul the decree if it succeeds, be-

" cause one who has imposed on the court by fraud may
" have no further right in the same proceeding with
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" reference to the same subject matter. But when the

" fraud has been practiced by a respondent, and the

" complainant has an interest to secure an affirmative

" decree, a different rule prevails; otherwise the com-

" plainant might be left in no better condition than if the

" decree stood. It is therefore said in Story Eq. PL
" (ioth Ed.), Par. 426, and Adams Eq., 419, referring

" to this class of bills, that when a decree has been ob-

" tained by fraud, the court will restore the parties to

" their former situation, whatever their rights may be.

" This is precisely the nature and effect of the decree

" now appealed from. The decree in the original cause

" was not merely set aside by it, but the parties were re»

" stored to their former situation in that cause. There-

" fore, the frame of the decree appealed from by necess-

" ity, terminated the litigation before us, so it was final

" in form, and in those respects it was correct. We have,

" then, an original bill, and a decree which terminates

" the litigation on that bill. It is difficult to see why,

" on principle, it is not appealable

" Even if the bill in the proceeding appealed from had

" not been strictly original, and were only a bill of re-

" view, the decree, nevertheless, is as we have shown,

" of such a character as to make it final. It leaves

" nothing further to be done in this cause. It reinstates

" the original suit on the pleadings as they appeared at

" the time of the hearing on bill and answer, and all

" other proceedings must be in that case

" In view of all the considerations which have come to
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" our attention, we hold that the decree in the present

" case was final for the purpose of an appeal."

The decree for complainant entered on a bill in

equity for relief against a judgment at law was final,

from which an appeal would lie. In the case of Belt vs.

Davis, i Cal., 134, it is said:

" The appellant recovered a judgment ....
" against the respondent .... and an execution

" was issued thereon and levied upon the property of

" the respondent. He then filed a complaint in the Dis-

" trict Court, alleging that the judgment was obtained

" by means of collusion, venality and corruption. .

"
. • . The appellant demurred to a portion of

" the bill, pleaded the judgment in bar,

" and supported his plea by answer under oath, denying

" the matters charged in the bill on which the judgment

" was sought to be impeached. The cause was heard

" upon the pleadings, no testimony being introduced by

" either party, and the District Court set aside the judg-

" ment and awarded a new trial, from which determina-

" tion this appeal is brought. . . .

" The first question to be determined is whether the

" decision of the District Court be a final judgment. By
" section 258 of the Practice Act of April 22, 1850, it is

" enacted that no appeal shall be from any but a final

" judgment What, then, is meant by the

" term ' final judgment ' as used in this statute?

" The supervisory control of the Court of Errors over

" the proceedings of the Supreme Court of
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" New York, reached only to final judgments,

" and the decisions in such cases, therefore,

" are entitled to consideration in determining the

" question under discussion. In Yale vs. The People (6

"J. R., 602), ... it was held that whenever a

" decision was made in the Supreme Court, which was

" final, and of which a record could be made, and which

" decided the rights of property or personal liberty, the

u Court of Errors had jurisdiction. In Clason vs. Shot-

" well (12 J. R., 31) . . . it was said that the true

" inquiry, in determining the question whether the de-

" cision under review was an order or a final judgment,

" was whether the judicial proceeding constituted a

" cause by itself and had received its final decision in

"the Supreme Court; if so, the case contemplated by

" the constitution existed and the cause might be brought

" to the Court of Errors for revision. The rule as finally

" settled in that Court, is that every definitive sentence

" or decision of the Supreme Court, by which the merits

" of a cause are determined, although it be not technic-

" ally a judgment, or the proceedings are not capable of

" being enrolled, so as to constitute what is technically

" called a record, is a judgment within the meaning of

" the law, and as such subject to the revisory jurisdiction

" of the Court of Errors In strict

" accordance with the rule thus given, is the decision of

" the Supreme Court of the United States in Weston vs.

" The City Council of Charleston (2 Peters, 449). The
" 25th section of the Judiciary Act of the United States,
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enacted that a final judgment or decree in any suit in

the highest court of law or equity of a state in which

a decision in the suit could be had, might be re-exam-

ined and reversed or affirmed in the Supreme Court.

It was held under this act that the words 'final judg-

ment' in the above section must be understood as

applying to all judgments and decrees which deter-

mine the particular cause, and that it was not requisite

that such judgments should finally decide upon the

rights which are litigated. This appears, then, to be

the correct rule, so far as it can be expressed in any

general definition, without reference to the particular

nature of each individual case; but the remark of

Senator Sandford, in Clason vs. Shotwell, above cited,

is worthy of being borne in mind in connection here-

with ' that this question is not to be determined by
1

technical definitions and verbal criticisms on the

' terms and phrases in which judgments have been, or

' may be expressed.'

" Does, then, the determination appealed from in the

case at bar come within the rule as above laid down?

The proceeding was commenced as an original suit,

in the ordinary way, by filing a complaint; and this

complaint was contested by the defendant in his an-

swer thereto, as an original proceeding, and not as a

continuation of the suit instituted by him

" The whole scope and object of the suit ....
is to vacate the judgment and procure a new trial; and

whether this should, or should not be done, is the point
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" upon which the issue of the parties is made up. That

" issue has been finally and definitely determined by the

" District Court, and there is, consequently, no further

" judgment to be rendered in the suit. This particular

" cause is completely at an end, and whether the judg-

" ment be affirmed or reversed, nothing more remains

" for the District Court to do in this suit, but to issue

" execution against the unsuccessful party for the costs."

See:

. i

Fletcher Eq. PL & Pr., 1005
;

Wilson vs. Shaefer, 64 S. W., 214.

In the State of Indiana, a statutory action is provided

to review a judgment which is analogous to the above-

mentioned bill in equity. In the case of Keepfer vs.

Force, 86 Ind., 81, a judgment for review had been

entered from which an appeal was taken and

the Supreme Court said: "As a preliminary

" question, appellees' counsel contends that on a com-

" plaint to review, where the plaintiff is successful, an

" appeal to this Court does not lie; that the effect of the

" judgment of review is simply to grant a new trial, and

" the original cause stands for trial again as though no

"trial had been had; that the proceedings therein, if

"tested in this Court, must come up with an appeal

"from a final determination of the new trial of the

"original cause. ... In the case of Brown vs.

" Keyser, 53 Ind., 85, this question was expressly de-
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" cided against the appellee's position. The
" Court held that a judgment in a proceed-

" ing to review a former judgment, either granting or

" refusing the review, puts an end to the action for a

" review, and is a judgment from which an appeal will

" lie to the Supreme Court. We think this case settles

" the question, and that an appeal in such cases can be

" taken to this Court."

See also:

McCall vs. Hitchcock, 7 Bush, 615.

From the authorities cited it is apparent that an order

judgment or decree vacating a judgment and restoring

the cause to the position in which it was prior to the

entry of such judgment, has always been deemed final

and appealable, whether entered in an independent

action, whether entered on a bill not original, or

whether entered on a writ issued in the original action.

The order made upon the motion is in its na-

ture no different. It finally determines a new

and different issue between the parties to the

action; whether or not the judgment entered

be valid. The controversy arising on the motion

is distinct from that in the original action, and its sub-

ject matter is wholly different. The mere fact that such

proceedings are entitled in the same cause cannot serve

to change their nature. The proceedings in form only

are had in the original action; in substance they are in-

dependent and are themselves original. As was said
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by the Supreme Court of Kansas, referring to such pro-

ceedings in Fullenwider vs. Ewing, 30 Kan., 15, 23:

" But whether this proceeding is an action or a mere

" special proceeding in another action; we think it par-

" takes of the nature of an action." In determining

whether or not the judgment appealed from is final, this

Court will look beyond its form and will consider its

substance, nature and effect. In the case of Potter vs.

Beal, 50 Fed., 860, it is said that " The determination

" [of the question whether or not an order is appeal-

" able] is to be governed by the essence of what is done,

" and not by the appellation given it."

We have endeavored to trace the evolution of the

modern practice of vacating judgments on motion and

thus to arrive at the nature of the orders entered there-

on. But direct adjudications that orders entered on

such motions are final judgments are not lacking.

In Thew vs. Porcelain Mfg. Co., 8 Rich., 286, it is

said: "It is too clear for argument that the order

" moved for that the judgment referred

" to be vacated and set aside, was an order final in its

" nature."

See also

:

Carney vs. La Crosse etc. R. R. Co., 15 Wis.,

503;

Bingham vs. Board of Supervisors, 6 Minn., 82;

Ex parte Morris, 44 Ala., 361.
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But upon other grounds is the order appealable. As

we have already seen, at a term following the trial and

submission of the original action, the complaint was

amended by stipulation of the defendant and order of

the Court, by the addition of two new causes of action,

and issue was formally joined on these causes. Consent

findings were made thereon and a consent decree was

entered. The order appealed from, struck from the

records and files the stipulated pleadings and vacated

the findings and decree re-submitting the cause under

the pleadings existing prior to the amendment (p. 510).

In effect, the two new causes of action were dismissed;

nothing further is left to be done in regard thereto, as to

them the order is a final judgment.

See:

Colorado Eastern Ry. Co. vs. Union Pac. Ry.

Co., 94 Fed., 212.

The decree also enjoins and restrains the defendant

from diverting any of the first 2,100 inches of the waters

of Nome River and Buffalo Creek. Section 507 of

the Code of Civil Procedure provides that "An appeal

" may be taken to the Circuit Court of Appeals from

" any interlocutory order granting or dissolving an in-

" junction." If this order vacating the decree is final,

it is, beyond question, appealable; if it be interlocutory,

it is appealable because it dissolves an injunction.

Counsel for appellee, in closing his oral argument,
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suggested that the Court had full jurisdiction over the

matter during the term time, and with the knowledge

which the law imputes to it, the Miocene Ditch Com-

pany acted at its peril in expending money for con-

struction work.

.Even had the judgment been in invitum, as we have

endeavored to show appellant had no reason to appre-

hend the possibility of any such action as we are now

complaining of being taken; nor was it bound to regu-

late its conduct on the supposition that any such error

would be committed as that involved in dismissing with-

out pretense of trial all the claims involved in the

amendments to the bill, or that there would occur any

such abuse as that involved in vacating the decree on

motion and ex parte affidavits. It might as well be said

that if an original bill had been filed to set aside the de-

cree and the compromise, we could not have set up the

estoppel, because we knew that the Court had power

and jurisdiction to vacate an original bill filed for that

purpose. Where the judgment is entered by consent,

where the parties have agreed that the judgment cor-

rectly evidences the contract which they have entered

into, the estoppel arises at once by virtue of their con-

tract.

This principle is lucidly set forth in the case of

Cornell University vs. Parkinson, 53 Pac, 138, where

it is said :
" The first rule to be considered is this : That

" the Court has absolute control of its decrees and judg-

" ments during the term at which they are rendered.
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They are, as expressed by some writers, within the

breast of the judge during the term. This is a whole-

some provision of the law, and necessary to the admin-

istration of justice. In the hurry of business, and con-

fusion incident to a term of Court, it often becomes

necessary to correct during the term, the mistakes that

have been made; and these can be corrected at any

time during the term, and the term is only one day, in

law; and persons who purchase property upon de-

crees must understand that rule, and purchase with

reference to it. That is the first rule to be considered,

and, upon that rule, I am inclined to think that there

is no estoppel of record here; that is by the mere entry

of the judgment, as the judgment does not become

final until the term adjourns—final in the sense that it

is beyond the control of the Court that pronounces the

decree. But there is an element in this case that in-

troduces another consideration: There was not only

a judgment taken here upon the petition upon a plead-

ing which claimed a certain amount, but there was an

agreed statement of facts entered into by the parties.

Now it is claimed that whatever may

be the effect of the mere filing of the petition and

taking judgment by default—whatever follows from

that—that where a party enters into a deliberate agree-

ment with all the other parties as to the extent of his

claim, and they act upon the faith of that, he ought

not afterwards to be heard to say that the statement

is not correct. That is not altogether an estoppel of
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" record, but an equitable estoppel I think

" that under the facts of this case, without disputing the

" proposition that that judgment is within the control

" of the Court during the term, that there is an equita-

" ble estoppel against the university."

In the premises it is submitted that the order appealed

from be reversed.

JOSEPH C. CAMPBELL,
JOHN GARBER,

Attorneys for Appellant.

THOMAS H. BREEZE,
Of Counsel.
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ORAL ARGUMENT OF MR. J. C. CAMPBELL.

FOR PETITIONER-APPELLAJN'f.

May it please the Court

:

This matter comes before this Court upon an appeal

from an order made by the Court of the District of

Alaska, Second Division; also upon a writ of certiorari

whereby the Court granted the writ and directed the

Court below to certify the record to this Honorable Court

which has already been done.

The Miocene Ditch Company, a corporation, doing bus-

iness in the District of Alaska, brought a suit in equity

against the Campion Mining and Trading Company, an

Illinois corporation, also doing business in Alaska, and

one T. A. Campion. The merits of the controversy in-

volved the question of the prior right of the complainant

to a certain proportion of the waters of Nome River, it

being claimed by the said complainant that it was the

owner and entitled to the exclusive use of some 3,000

miner's inches of water to be taken from said Nome

River at a certain place described in the pleadings ; that

it was such owner by reason of prior appropriation and

use ; that at the time of the diversion and interferences al-

leged in the complaint, the complainant was in the actual

use and occupation of something over 2,000 miner's inches

and was in good faith, enlarging its ditches preparatory



to taking the full amount of water to which it was en-

titled.

It is alleged in the bill, that above the place where its

ditch came out of Nome River, the defendants were di-

verting the waters which belonged to complainant, and

were using the same.

The defendant, the Campion Mining and Trading Com-

pany answered claiming a prior right to the waters re-

ferred to in the bill ; the defendant T. A. Campion entered

a disclaimer therein; the pleadings of both parties were

subsequently amended, and the complainant filed a sup-

plemental bill alleging damages in the sum of forty-eight

thousand dollars for wrongful diversion of the said

waters, to which the defendant answered. And there-

after, on the twenty-first day of June, upon the issues

then made, the case was tried before His Honor, Judge

Moore, sitting in the Second Division, District of Alaska.

Evidence, oral and documentary was introduced and the

case was submitted in the early part of July, the 12th of

July. After the case had been thus submitted, as is al-

leged in the record by the affidavits to which I shall here-

after refer, a man by the name of Ferrin started negoti-

ations between the various counsel for the settlement of

the controversy.

As the matter then rested, the Miocene Ditch Company

claimed 3,000 inches of the waters of Nome Eiver, which

claim was controverted by the defendants. It also claim-

ed judgment for in round numbers, fifty thousand dollars.

Negotiations as is shown by the affidavits in the record,



first initiated by a third party, afterwards participated

in by the various counsel and one of the officers of the de-

fendant company, resulted in an agreement being en-

tered into, which agreement was made the subject of

findings and a decree of the Court.

The agreement was that the complainant should waive

all claim for damages against the defendant; that the com-

plainant and the defendant should at joint expense, place

an additional quantity of water in Nome River by and

through the construction of certain ditches; that after

this was done, the water should then be divided in the

following proportions, to wit: the complainant, the

Miocene Ditch Company was to receive the first 2,100

niches; the defendant, the Campion Mining and Trading

Company was to receive the second 2,100 inches. After

the 4,200 inches had been thus appropriated by the two

parties, any surplus water remaining was to be divided

equally between them. The case was re-opened, testi-

mony taken and findings embodying this agreement, were

•prepared and submitted to the Court, by it taken under

advisement, and finally the same, with a decree following

substantially the findings was signed by the Court on

the 26th day of July, 1905.

In carrying out their intentions in this matter, the

pleadings were amended. The original bill claimed only

the waters of Nome River. There was a matter in dis-

pute between the parties and a controversy as to the right

to the waters in these various other streams referred to

in the stipulated pleadings as appears from the amended



answer of the defendant to the bill originally filed

(Trans., pp. 91-li), although no issue was raised thereon.

The bill as amended by the stipulation of the parties,

claimed the prior right to the water from Grand Central

River and from David Creek in addition to the right to

the waters of Nome River already pleaded, and was filed

by consent of counsel and the permission of the Court.

An answer was filed thereto and a reply filed to the

answer. Upon the issues thus raised, the case was re-

opened, and testimony taken and findings and decree pre-

pared and signed as heretofore suggested.

Nothing further was done in reference to the matter

so far as Court proceedings were concerned, until the

6th day of September, forty-one days after the entry of

the decree, when on said day, after the time prescribed

by the statute to move for a new trial had expired, the de-

fendant filed a motion in the Court asking it to set aside

this decree, strike out the amended pleadings and to con-

sider the case submitted as it was prior to the 25th day of

July, 1905.

The motion was made upon two grounds. First, that

the counsel for the defendant who had acted throughout

the proceedings and entered into the agreement with

counsel for the complainant, namely, Mr. Dudley DuBose,

had no authority to consent either to the filing of amend-

ed pleadings or to the entry of the decree in the shape

and form in which it was entered. Second, that he was

instigated to make this agreement by reason of a fraudu-

lent collusion with the complainant and its attorneys.



An objection as is shown by our petition for the writ

of certiorari (Trans., pp. 8-9), was made to the procedure

by motion and upon affidavit. The Court however consid-

ered the motion upon the affidavits which were filed in

support thereof, namely, the affidavits of T. A. Campion,

B. Niggemeyer and W. A. Gilmore (Trans., pp. 300-346),

the affidavits of complainant in opposition thereto, name-

ly, the affidavits of Dudley Du Bose (pp. 347-408), C. A.

Ferrin (p. 378), Ira D. Orton (p. 396), Cabel Whitehead

(p. 369), F. H. Thatcher (p. 392), B. Deleray (p. 388), F.

E. Daggett (p. 394), P. F. Cummings (p. 376), and W. S.

Bliss (p. 385), and certain counter-affidavits. There-

after on the 16th day of September, the Court granted

the motion in its entirety, striking out the amended plead-

ings and setting aside the judgment and decree (Trans.,

p. 178).

It appeared in these affidavits without contradiction

and was a fact therefore within the knowledge of the

Court when he decided the motion, that after the entry of

the decree on July 26th, the complainant had expended,

in attempting to carry out its part of the terms of that

decree, some ten thousand dollars. This was done in

building the ditches that were to be constructed at the

joint expense and cost of the complainant and the Cam-

pion Trading and Mining Company. The other matters

in relation to these affidavits I will revert to later on.

But what I desire to impress upon the Court is, that

forty-one days after the filing of the decree, and long

after the time had expired within which the defendant



could have exercised its right to make a motion for a

new trial, the Court upon a mere motion founded upon

ex parte affidavits, set aside the judgment and the decree,

struck from the files the amended pleadings and re-sub-

mitted the case to himself without declaring that the par-

ties should have the right to frame additional pleadings

or that they should have the right to take additional tes-

timony or that they should have a new or any trial.

From that order and decree of the Court in so setting

aside said judgment, striking out said amended plead-

ings and re-submitting the case to himself upon the issues

as they stood on July 13th, we have taken an appeal and

brought the record here upon a writ of certiorari.

We are however, met at the threshold of this proceed-

ing by the contention of counsel for the Campion Min-

ing and Trading Company in their brief filed herein a few

days ago, that the order of the Court was not appealable.

That the action of the Court below as taken under the

circumstnces in this case, determining issues which were

outside of the record in the original proceeding,—was

entirely a matter within the discretion of the Court and

having been made within the term, is hence not subject

to appeal. It is on this proposition that we will first

present our ideas to the Court, and hence proceed to the

merits.

It is our contention if your Honors please, that this

is not one of the cases where the general rule of pro-

cedure as laid down for the Circuit and District Courts

of the United States in the carrying out of their respec-
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tive jurisdictions, is applicable. The District Courts of

Alaska are not Federal Courts in the sense that the Dis-

trict Courts of the United States are such. The juris-

diction of the District Courts of the United States is

purely a federal jurisdiction, while that of the District

Courts of Alaska is created by a special statute and is a

general jurisdiction, civil and criminal and also includes

an admiralty jurisdiction.

See Section 699, Part IV, C. 70, Carter's Ann.

Codes of Alaska.

The fact that by reason of the Act of Congress litigants

in said Courts of Alaska are given a right of appeal un-

der certain conditions to the Circuit Court of Appeals of

the Ninth Circuit, does not make said Courts federal

Courts and subject to the rules of procedure applicable

to federal Courts other than in the manner and method

of taking such appeals. The action of Congress in this

respect was necessitated by the conditions existing in

Alaska, and the fact that there must be an appellate tri-

bunal somewhere to review the decisions of these remote

Courts so far from the ordinary civilization of the United

States and existing under such unusual geographical,

climatic and social conditions. There can be no question

as to the power and authority of Congress, the same

power which created the original judiciary Act for the

guidance of the Federal Courts of the United States,

to not alone create the Courts of Alaska, but in addition

thereto to provide such a civil criminal and procedure



code as seems best adapted to the needs of that district.

And where Congress has done this, and in its code of pro-

cedure has stated in plain terms the rules to be followed

by that Court, then it is such rule of procedure that shall

govern the action of the District Courts of Alaska, and

this appellate Court in reviewing the decisions of the

Alaskan Courts must look to the Alaskan code for

guidance.

It is well settled that the organic law of a territory

takes the place of a constitution as the fundamental law

thereof, and that the legislature of such territory where

such legislature exists under such organic act can pass no

law inconsistent therewith.

National Bank vs. Yankton, 101 U. S., 129, 133.

But Congress has in relation to Alaska, which is not

even a territory, but a district, gone even further than to

give it an organic act, it has denied it a legislature and

has legislated directly for it not alone upon all matters

of substantive law, but as I have before stated, it has

created a code of civil and criminal procedure for the

district. That this was within its power has been long

since decided by the Federal Courts.

U. S. vs. Nelson, 12 Sawy., 290.

U. S. vs. Nelson, 29 Fed., 206.

In the latter case it was said:

"There can be no question as to the authority of

Congress to enact such forms of territorial govern-
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nient within the territory of the United States as they
may choose or deem best, and not in conflict with the

constitution and laws of the United States. Possess-

ing the power to erect a territorial government for

Alaska, they could confer upon it such powers, judi-

cial and executive, as they deem most suitable to the

necessities of the inhabitants. It was unquestionably

within the constitutional power of Congress to with-

hold from the inhabitants of Alaska the power to leg-

islate and make laws. In the absence then of any
law making power in the territory, to what source

must the people look for the laws by which they are

to be governed ! This question can admit of but one

answer. Congress is the only law making power for

Alaska."

In the early case of Hornbloicer vs. Toombs, 18 Wall.,

548, where the inquiry was as to whether or not the prac-

tice, pleadings, forms and modes of proceedings in the

territorial Courts as well as their respective jurisdictions

were intended by Congress to be left to the legislative

action of the assemblies of the territories, the Supreme

Court of the United States said

:

"Acts of Congress respecting proceedings in the

United States Courts are concerned with and confined

to those Courts, considered as parts of the Federal

system, and as invested with the judicial power of

the United States expressly conferred by the consti-

tution and to be exercised in correlation with the

presence and jurisdiction of the several State Courts

and governments. They were not intended as exer-

tions of that plenary municipal authority which Con-

oTp« has over the District of Columbia and the ter-

ritories of the United States. * * * As before said

these acts have specific relation to the Courts of the
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United States which are Courts of a peculiar char-

acter and jurisdiction."

See further

:

Thiede vs. Utah Terr., 159 U. S., 514

McAllister vs. U. S., 141 U. S., 174.

And I submit that Congress having within its con-

stitutional power, prescribed the method by which a judg-

ment can be set aside and a new trial granted, in the Dis-

trict of Alaska, that such method is controlling and must

be followed; that Congress having prescribed a speci-

fied time within which these proceedings should be in-

stituted that the general common law doctrine that the

motion may be made at any time during the term does

not apply.

Counsel for appellee make this point holding evidently

to the common law fiction that no matter of how many

days a term of Court actually consists, it is deemed to

constitute but one day and that the first day of the term,

and that each and all of the succeeding days are in legal

contemplation only a continuation or part of the first, all

proceedings being considered as having taken place on

that day.

But by the modem practice, and especially under the

code, all these legal fictions have been abolished, and we

contend that this is the case under the Alaskan Code,

and that procedure there is analogous to procedure in

certain of the States where the common law is governed

to some extent by the statutes. That is to say, where in
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certain common law jurisdictions the statute provides

that in order to set the power of the Court in motion

a certain thing must be done or performed within a cer-

tain day of the term, the common law rule which held

that the party or the Court had the entire term within

which to do the thing is thereby superseded.

This is recognized in the State of Illinois, where under

a section of the practice act, transcripts or certified

copies of the records of judgments or decrees appealed

from are required to be filed on the tenth day of the term.

The Supreme Court of that State in the case of Brown

vs. Feet, 136 111., 205, in discussing a failure to conform

to this provision, said:

"For most purposes a term of Court is considered

as one day (Chiniquy vs. The People, 78 111., 570), but

for the purpose of this section of the practice act, the

term is made to consist of days and the word day is

used therein in its popular sense. Holding that the

transcript not having been filed in the time required

by said statute, the appeal must be dismissed."

The principle of this decision is in accordance with

sound reason when applied to the Courts of Alaska. Ac-

cording to the Alaskan Code, it is provided that the Dis-

trict Court for the second division is to hold one term

yearly, and that term shall be held at St. Michaels on the

third Monday in June. These Alaskan Judges are also

given power to hold certain special terms within their

discretion. Hence it is within the power of a Judge to

either prolong a term or shorten it by calling a special
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term. The Code provides how a special term shall be

called, how it shall be commenced, but there is no pro-

vision which prescribes of what length that term shall

be. That is within the "breast of the Court," or possibly

so long as the business shall require it, or so long as the

Judge shall think it is for the best interests of the public

that the term should continue. These terms are therefore

uncertain, indefinite terms of Court for uncertain and in-

definite districts. For instance," Section 4 of Part III, of

the Act for the Government of the District of Alaska,

provides that:

" * * * the Judge designated to preside over

division number one shall during his term of office re-

side at Juneau and hold at least four terms of Court

in the district each year, two at Juneau, two at Skag-

way and the Judge as near January first as practica-

ble, shall designate the time of holding the terms dur-

ing the current year * * * "

Hence when we come to consider the Code of Alaska,

and consider further that Congress has provided a defi-

nite method of procedure for Alaska in litigated cases,

totally inconsistent with the common law practice, pre-

scribing definite times within which definite things are to

be done, in order to put the power of the Court in mo-

tion, which during the common law could be done at any

time during the term, and in some instances providing

for the doing of certain things after the term which at

common law could be done only during the term, we

are forced to the conclusion that the fiction of the
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common law relative to terms of Court is not ap-

plicable to the terra as used in the Alaskan Code, and

what was designed by the law makers to be meant there-

by was nothing more nor less than the modern session

of Court, rather than the technical term of Court.

It must be admitted that under the rules at common

law, a judgment of a Court could not be rendered in

vacation. Yet under Section 380, Part IV of the Code

of Alaska, the District Court may render its judgment

in vacation. And it is further provided that such judg-

ment upon a trial of au issue of fact may be given either

during the term or within twenty days thereafter. Sec-

tion 209, Part IV of Carter's Ann. Codes.

There is a well denned distinction between the act of a

Court and the act of a Judge. The law has placed the

jurisdiction to pronounce judgment in a Court, not in a

Judge. And in those jurisdictions where the strict com-

mon law rule prevails, relative to terms of Court, it has

been held that it is only during the term that the judges

are invested with their full judicial power and that it

is not within their power to render judgments outside of

term time.

1 Black on Judgments, Sec. 179.

Earls vs. Earls, 27 Kan., 538.

Lavghlin vs. Peckham, 66 Iowa, 121.

It must be assumed that Congress when it legislated

directly for the District of Alaska in this respect knew

what was the common law rule and intended by its action
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to invest the Judges with certain powers during vacations

not known to the common law.

Indeed it is especially provided by Section 218, page

44 Carter's Ann. Codes, that "the common law of Eng-

land as adopted and understood in the United States

"shall be in force in said district except as modified by

"this Act."

This is further apparent from the fact that the sum-

mons issued in an action in said district is not made

returnable to any term of Court as under the common law

rule, but simply requires that the defendant appear with-

in thirty days.

Section 43-45 of the Code of Civil Procedure.

In this respect, I would beg to call the attention of the

Court to the case of Grant vs. Schmidt et al., 22 Minn., 1.

Counsel is in error when he states that in the State of

Minnesota there are no terms of Court. The statute pro-

vides as has Congress for Alaska, that terms of Court

general and special there shall be held at stated periods.

See Gent. Stats. Minn., for 1894, Sees. 4912, 5388

and 4850.

In the case cited, the Supreme Court of Minnesota said

:

"At common law the Court might at any time, dur-

ing the same term, correct any error in its judgment,

even after it was in fact entered but had no right to

do so after the close of the term. Aetna Life Ins. Co.
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vs. McCormick, 20 Wis., 265, 279; Bank of U. S. vs.

Moss, 6 How. 31, and cases cited. Under that prac-
tice, all causes came on to be disposed of at some term
and all judgments were entered as of the term at

which the cause was heard and the Court was sup-
posed to retain control over causes during the entire

term at which they came on to be heard and not to have
finally disposed of them until the term closed. This
theory is not retained under the present practice. The
summons is not returnable at any term. The cause
need not be brought on at any term unless there is an
issue to be tried. The judgment whether in fact entered

during a term or in vacation is not entered of any
term. The control of the Court over causes coming
before it (except where retained by statute and ex-

cept the necessary control over its own records which
every Court has) terminates with the entry of the

judgment."

It is therefore our position that after the entry of the

decree of this Court on July 26th, his Honor, Judge

Moore lost all control over such decree, except to do what

was necessary to be done, if any action were taken under

the Code of Civil Procedure, namely, either to appeal,

make a motion for a new trial under Sections 226-227,

which requires the motion to be made upon some of the

grounds stated in Section 226, and that such motion shall

be filed within three days after giving the verdict or other

decision of the Court, if rendered during the term of the

Court; or, if the decision is given in vacation, Section

228 prescribes that the motion may be made within twenty

days thereafter.

Or still further, the Court would have had power to

vacate the judgment on motion if it were made upon some
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of the grounds specified in Section 93 of the Code of Civil

Procedure.

An examination of the sections of the Code relative to

new trials shows that their provisions are very compre-

hensive and broadly cover the allegations of the motion

of the appellees. I submit that the Campion Mining and

Trading Company did not bring itself within the pro-

visions of Section 93, for the conditions required by that

section were lacking as the parties were represented at

the trial, and the grounds stated are fraud and collusion,

which are not specified in said section as one of the

grounds upon which a judgment may be set aside. These

statutes are regarded as limiting the cases in which re-

lief can be granted to applications made within the time

and for some of the causes therein specified.

Freeman on Judgments, Sec. 105, p. 152.

State of Nevada vs. District Court, 16 Nevada, 371.

Peoples vs. Ulmer, 42 S. E„ 431.

Steele vs. R. R. Co., 14 S. C., 331.

Gerish vs. Johnson, 5 Minn., 3.

Hobbs vs. Comni. 122 Ind., 180.

Counsel in their brief argue that it is by reason of the

inherent power of courts that judgments may be vacated

at any time during the term. But where the statute has

spoken, as we claim, and states that the court shall have

power to do or perform a certain thing at a certain time,
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then that power is statutory and not inherent, and the

courts are controlled by the statute.

Judge Lindley in his brief, page 15, cites the cases of

Bradley vs. State (Neb.), 78 N. W., 1069, and Hull vs.

Houghton £ U. M. Co, 60 Fed., 350, to sustain his point

that statutory provisions for new trials do not assume

to abolish or abridge the inherent powers of courts to set

aside judgments during the term.

I do not think these cases are in point. In the first case

cited, there is no statute in Nebraska apparently, pro-

viding that a judgment might be vacated upon certain

grounds and under certain conditions on motion, which

would have been controlling as counsel admits relative

to the statute cited in the case of State vs. District Court

of Nevada, 16 Nevada, 371, relied upon by us (Mr. Frye's

brief, p. 17), where Judge Hawley held that an order va-

cating a judgment on motion on grounds other than those

specified in the statute was beyond the power of the Court

to make, and therefore void.

It is true that counsel say in their brief that the Nevada

case does not help us, because the common law right to

proceed in the District Court of Alaska, as was done, is

recognized in the Alaska Code by the preservation of the

common law. The common law is no more preserved

under the Alaska Code than it is under the Nevada Code.

The statute relating to the vacation of a judgment in

Nevada is practically identical with Section 93 of the

Alaska Code.

See Section 3163 (Sec. 68), p. 650, Cutting's Compiled
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Laws Nevada. And the Nevada Code provides that "the

"common law of England in so far as it is not repugnant

"to or in conflict with the constitution and laws of the

"United States or the constitution or laws of the State of

"Nevada shall be the rule of decision in all the courts of

"this State."

Section 3095, p. 632, Cutting's Laws, supra.

While the Alaska Code, Section 218, p. 44, provides

:

"That the common law of England as adopted and
understood in the United States shall be in force in

said district, except as modified by this act."

See too Sec. 367, Part V, to same effect.

The case of Hidl vs. Houghton, etc., supra, is clearly

not in point. For in that case an application was made

simply to set aside a default, and there was no provision

in the statute other than that relative to new trials, so

far as the record shows. And the Court there held that

section not applicable, as there had been no trial at all.

The conditions in this case are entirely different. We
might admit that the Campion Mining and Trading Com-

pany had the right to make a motion to vacate the decree

in this action, if it could have brought itself within the

provisions of Section 93, which it is our contention, borne

out by the authorities cited in our opening brief, and

some here cited, do not cover the grounds of fraud and

collusion set up in their motion, even if thev were not

represented by counsel at the trial.
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It is contended by counsel for appellee that it is within

the discretion of the District Court of Alaska to have

granted this motion. Assuming that to be a fact, without

admitting it, still such a discretion is not an arbitrary

discretion dependent upon the whim or the caprice or the

will of the Court, but it must be a sound legal discretion,

and as said by the authorities and the text writers must

be exercised in accordance with the rules of law; a dis-

cretion which must be first invoked by the application of

the rules of law and procedure, and which does not per-

mit the Court of its own volition in violation of the rules

of equity to set aside the highest form of a contract known

to the law, a. judgment. The discretion exercised on a

motion of this sort, conceding for the purposes of the

argument that such discretion can be exercised by the

Court, is somewhat different from the discretion exer-

cised in the granting of a continuance; it is different

from a discretion used in enlarging the time within which

to plead. It is the same discretion which the Court below

exercises in the decision of cases. It must be controlled

by and exercised in accordance with the rules of law.

Otherwise, if it be true, as contended in this case that

under any state of facts or circumstances, a Court may

on motion of the losing party to a judgment, after the

parties have completed or partially completed the terms

thereof, place its hand upon such judgment at any time

during the term and set it aside, after it had solemnly

adjudicated upon the law and the facts, without any at-

tempt to place the parties in statu quo. or without mak-
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ing any provision to that end, what protection would

there be to property rights t The parties to a litigation

would be in the air during the entire term of the Court

if they did not have the right to look to the statute for a

time within which the litigation could be deemed ter-

minated. And if the term of Court is made to last a year,

as is possible under the discretion vested in the judges

of Alaska, then the property rights of the various liti-

gants in this District of Alaska, three thousand miles

away from the appellate tribunal, with the season open

but three months, or four months or five at the most in

the year—the property rights acquired and accumulated

under the judgments of the law must hang in abeyance

upon the whim or the arbitrary discretion of the courts

of that district, without any rights in the litigants to

have the decision of such courts rendered in pursuance

thereof reviewed by an appellate tribunal. Such surely

is not, can not be the law. Under such circumstances, the

trial judge would be a law unto himself. Such things are

not to be read into the statutes, if your Honors please.

And we contend that this appellate tribunal has the right

to determine whether under the facts and under the law,

the District Court of Alaska has abused its discretion in

striking out the pleadings in this action, and in setting

aside the decree herein upon the facts as presented on the

hearing of said motion.

I wish to submit a few authorities to the point that

where a Court has abused the discretionary power vested



22

in it, any action of said Court under said discretionary

powers is reviewable by the Appellate Court.

"The discretion of the Court below to refuse or

grant an application to reopen or vacate a judgment

is however a reasonable and legal discretion to be

exercised in conformity with the law, and is not an ab-

"• solute mental discretion to be exercised merely as a

matter of grace by such Court, and where it is clearly

shown that the Court has abused such discretion, the

action may be reviewed on appeal. '

'

Vol. 15 Eng. Ency. PI. & Pr., 283.

Leicester Piano Co. vs. Front Royal Riverton Imp.

Co., 55 Fed., 190.

Mason vs. McNamara, 57 111., 274.

Lee S. M. Co. vs. Englebach, 18 Colo., 106.

Craig et al. vs. Smith, 65 Mo., 536.

Elmer vs. Mitchell, 75 Wis., 358.

Hill vs. Crump, 24 Ind., 291.

Franz vs. Winne, 6 111. App., 83.

Carney vs. La Crosse etc., R. R. Co., 15 Wis.,

558-562.

Johnson vs. Eldred, 13 Wis., 539.

Schilling vs. Reagan, 48 Pac. (Mont.), 1109.

Askren vs. Squire, 29 Or., 228.

Johnson vs. Lough, 22 Minn., 203.

Lovejoy vs. Willamette Trans. & Locks Co., 34

Pac, 660.

Bailley vs. Taafe, 29 Cal., 424.

Dunlap vs. Gregory, et ah, 14 111. App., 601.
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Tidier vs. Arnold, 93 CaL, 166.

Eaiiishmv vs. United States, 146 U. S., 68.

The case last cited is quoted by appellees as holding

to the contrary, but an examination of that case will show

that the Supreme Court of the United States, in discuss-

ing the question of the power of the appellate Court to re-

view action taken within the discretionaiy powers of an

inferior tribunal, qualifies the statement quoted by coun-

sel on page 20 (Brief of Judge Lindley), favorably to the

principle held by us to be the true one. There the ques-

tion arose as to the power of the Board of General Ap-

praisers, and the Court said

:

"No reason is perceived for excluding the Board
of Appraisers from the benefit of the general rule ap-

plicable to such officers that some presumption is to be

indulged in favor of the propriety and legality of their

action; and that with respect to their method of pro-

cedure they are vested with a certain discretion which

will be respected by the Courts, except where such dis-

cretion lhas been manifestly abused * * * j1^
question m all these cases is whether in respect to the

notice of the trial, adjournments, allowance of pleas
* * * the Court has or has not acted in the exercise

of a sound and reasonable discretion." (Pages 67-8.)

In the case of Dunlap vs. Gregory, supra, where the

appeal was taken from an order of the lower court refus-

ing to vacate a judgment and the point was made on ap-

peal that the action of the Court was discretionary, and

hence not reviewable, the Supreme Court of Illinois in

discussing the matter says

:



24

"The discretion 'vested in the Courts to grant or

deny motions of this character is not an absolute but

a legal discretion which is subject to be reviewed.

Were it otherwise, the gravest consequences to the

rights of persons and property might result through
the mistakes or errors in judgment of inferior tri-

bunals. "

In the case of Hill vs. Crump, 24 Ind., 291, it was said

in passing upon the right to appeal from an order refus-

ing a motion to vacate

:

''In all cases presented here on appeal, where the

proper exercise of the discretion of the Court in rul-

ing upon the application lias been questioned, the point

has been considered and decided by this Court. We
have done so in this case and see no reason upon the

authorities cited, to reverse our action. If the statute

submitted the application to the will of the Judge be-

fore whom it was made, our ruling might be otherwise,

but where the substantial rights of the parties are in-

volved his action with all presumptions in favor of

such action is still subject to review in this Court. '

'

In the case of Tidier vs. Arnold, supra, the late Justice

Temple of the Supreme Court of California in discussing

the discretion of the lower court exercised in a matter

before it, although not on a motion of this character, uses

the following language

:

"The rule that this Court will not pass upon the

evidence when conflicting does not apply where the

evidence is all documentary. It is true this Court will

not interfere with the discretion of the trial Court
prrppf where it can plainly see that there has been

on abuse of such discretion. But where, in a, matter

in reference to which this Court has equal advantages
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has been committed to the prejudice of the appellant,

it is the duty of the Court to correct the error. Such
error must be held to be an abuse of discretion. Every
reversal goes upon this theory, and it should make
no difference whether the mistake be as to the con-

clusion from the evidence or in construing the laiv,

provided it be made equally clear that error has oc-

curred."

So in the case of Leicester Piano Co. vs. Front Royal

& Imp. Co., supra, on an appeal from a decree denying

the right to have the specific performance of a contract,

the Circuit Court of Appeals for the Fourth Circuit said

:

"Such decree may be reviewed and reversed by an
appellate Court if it clearly appears from the record

that the Judge acted unwisely or unjustly in disregard

of some well established principle of law or equity."

And now upon this question of the right of appeal,

there are, if your Honors please, three answers to the

argument that the order of Judge Moore was not appeal-

able. Under the particular facts of this case I contend

the order is appealable on three distinct grounds.

First : As I have stated before, the proceedings were

instituted to set aside a decree of the court after the time

for moving for a new trial had expired, not because of an

erroneous conclusion of fact or an erroneous decision

upon a point of law which the court might have made in

the trial of the case, but upon facts dehors the record, en-

tirely outside the record as made in the case. The grounds

for the action of the Court as appears from the affidavit*
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filed on the motion, were that the counsel for the Cam-

pion Mining and Trading Company had acted without

authority in consummating the contract by the findings

and decree of the court ; that while Mr. Du Bose had au-

thority to appear in the action, he had no authority to

consent to the findings and decree. Secondly, that he

acted in fraud of his client's rights by colluding with the

parties on the opposite side in having these findings and

decree made.

Hence it is clear that before the Court could take any

action operating on its decree theretofore rendered, he

must find affirmatively one of these two allegations out-

side of the pleadings in the original case, to-wit: that

the contract decree was. made on the part of one of the

parties without authority to do so ; secondly, that in enter-

ing into the contract decree without authority, the same

was done by reason of a fraudulent and collusive purpose

between both of the parties.

Acting upon and considering alone these two particular

issues, the Court set aside its decree. Judge Moore did

not set aside the decree and grant a new trial upon the

pleadings as they existed at the time they were amended,

but he set aside the judgment and resubmitted the case to

himself upon pleadings that had been superseded by the

amended pleadings. It is a well established principle of

procedure that fraud must be pleaded, and in so far as

this motion and these affidavits can be considered at all,

they are in the nature of pleadings, and the issues they

raise are those of fraud, collusion and lack of authority.
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of evidence; and where such issue was practically the

essential issue before the Court on this motion, and the

Court not alone ignores the fact that that issue should

be tried according to the general rules of evidence, but

decides that issue favorably to the respondent, such de-

cision under the facts as shown by the record, is neces-

sarily final so far as the appellant is concerned. For

having resubmitted the case to himself on the issues

raised and tried on the original pleadings, there is noth-

ing more to be done by the parties. Can we have this issue

of fraud considered in the original action and have the

benefit of cross-examination relative thereto? No; this

question, which affects the integrity and moral standing

of the parties who are here charged with fraud, collusion

and corruption can no longer be considered, as even if

the Court had granted us a new trial on the original

pleadings, all that was to be determined under them was

as to which of the various parties was entitled to the

waters of the Nome River and incidentally an issue of

damages.

It does not seem to me to be debatable that upon this

point the order of the Court below was final, although on

its face it does not apparently finally determine the case

itself, because of its resubmission to Judge Moore.

But it is immaterial what form the order took. It has

been held by the appellate courts of the highest standing

that it is the "essence" of the thing decided, not the form

which is to be considered in establishing its finality, and
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that it is for the appellate and not the lower court to de-

termine that question in all cases.

See:

Potter vs. Beal, 50 Fed., 860-3.

Standley vs. Roberts, 59 Fed., 836-9.

Scriven vs. North, 134 Fed., 366.

I take the position, therefore, relying upon this prin-

ciple, and upon the decisions hereinafter cited, that the

order of the District Court of Alaska was appealable for

the reasons hereinbefore given, and for the further rea-

sons:

Second : That it was a final determination of the rights

of the parties in so far as it struck out the pleadings

which were filed by consent of the parties on the 25th day

of July, 1905, determining finally the issues raised by

those pleadings. Under the original pleadings no issue had

been made as to the ownership of certain waters, namely,

those of David Creek and the Grand Central River, al-

though, as I have heretofore suggested to the Court, there

was some controversy as to these waters which had been

matV by the amended answer of the Campion Trading

and Mining Co. to the original bill, although no issue had

been raised thereon (Trans., pp. 91-2).

I also call the attention of the Court to page 273 of the

Transcript, wherein is set forth the contract showing

such controversy.

When the pleadings were amended, the bill claimed

ownership of those waters. An answer was filed denying
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this claim. A reply to that answer was filed. This issue

was joined upon the question of the ownership of these

waters in addition to the ownership of the other waters of

Nome River, and the claim for damages set up in the

original pleadings.

Upon this motion, after these questions had been ad-

judicated by the final decree of the Court, his Honor,

Judge Moore, deliberately struck out these pleadings;

not only does he do this as we have had occasion to reit-

erate before, but he resubmits the case to himself on the

original pleadings as they existed prior to the time when

the parties had stipulated to amend the pleadings in the

respects hereinbefore indicated and had so amended them.

Was not this action a final determination and disposi-

tion of the issues made by the amended pleadings? I

submit that under the authorities from the United States

Supreme Court down, that the order of the Court in so

striking these pleadings from the files is a final order and

therefore appealable.

See:

Fuller vs. Claflin, 93 U. S., 14, 16.

Scriven vs. North, 134 Fed., 366.

Crucible Co. vs. Steel Works, 9 Abb. Prac. (N. Y.),

195-198.

Henry vs. Jeans et ah, 28 N. E. (Ohio), 672.

Snohomish County vs. Buff et al., 47 Pacific, 35.

Bingham vs. Supervisors Winona Co. (Minn.), 6

Minn., 82,
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Webster vs. Hitchcock, XI Mich., 56.

McMann vs. Westcoti, 47 Mich., 178. :

Starbuck vs. Dunklee, 10 Minn., 136.

Kingsley vs. Gilman, 12 Minn., 425.

In the case of Fuller vs. Claflin, supra, the Supreme

Court of the United States held that where an answer is

stricken out '

' that is not a mere procedure in the cause,

"it is the ending of the cause, leaving the action unde-

'

' fended and with a right to immediate judgment. . . .

'

' Such an order is appealahle. '

'

In the case of Crucible Co. vs. Steel Works, cited

above, where a party moved to have a frivolous answer

stricken out, and an order was made denying the motion

from which an appeal was taken, the Supreme Court of

New York says

:

"If the Supreme Court improperly held a pleading

to be frivolous it is appealable because the party put-

ting in the pleading loses a right to such pleading. '

'

The Supreme Court of Ohio, in the case of Henry vs.

Jeans, hereinbefore cited, held that the order of the ap-

pellate court striking out and suppressing an answer was

a final order reviewable on error.

In Webster vs. Hitchcock, and McMann vs. Westcott,

supra, the Supreme Court of the State of Michigan held

that "an order striking a bill of equity from the files is

final and appealable."

- In the case of Snohomish Co. vs. Ruff et al., 47 Pac, 35,

where an order was made striking from a complaint by
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a county against a county auditor and his sureties, allega-

tions setting up as a ground of recovery, a breach of the

bond by failure to account for moneys received by him,

as ex-officio clerk of the Board, and upon appeal taken,

the question of the appealability of the order was raised,

the Supreme Court of Washington in determining that

the order was appealable, said

:

''It determined the action as to the particular mat-

ter in issue and was in effect a judgment against the

plaintiff thereon."

Scriven et al. vs. North was a suit in equity, where the

bill set up four distinct causes of action, one for in-

fringement of a patent, one for infringement of a trade

mark, and two for unfair competition. The Court struck

out of the bill the first three causes of action, although

it sustained the bill as to the fourth cause of action and

directed an accounting thereunder. The complainant ap-

pealed from so much of the decree as ordered the bill to

be dismissed as to the first three counts, and a motion

was made to dismiss the appeal on the ground that the

same was not a final decree.

The Circuit Court of Appeals for the Fourth Circuit,

in sustaining the appeal, said

:

"We have then to determine whether the decree ap-
pealed from is a final decree. By its terms it is not be-

cause the Court reserves the question of costs for the

coming in of the master's report and the final decree;

but whether it is appealable is a question which must
be determined by this Court upon a consideration of

what was done by the lower Court in essence and not



32

by the name given to it. The complainants had four
separate and distinct causes of action. * * *

As to the three first mentioned, the decree in its es-

sence and in terms is final. The injunction prayed for

is refused and the bill is dismissed. As to the fourth

cause of action, the bill is retained and an account or-

dered to be taken. Each is a severable matter from
the other subjects of controversy and the accounting

as to the competition in the matter of the boxes does

not affect the finality of the decree as to the other

three distinct and separate causes of action."

Finally on this point, I think the case of Bingham vs.

Board of Supervisors of Winona Co., reported in 6th

Minn., 82, is of special interest, as the facts there are

closely analogous to those of the case at bar, in this re-

spect, at least.

Under the Minnesota statute an attorney had authority

to bind his client "in any of the proceedings in an action

"or special proceeding duly made and entered upon the

"minutes of the Court." (Sec. 10, p. 667, Comp. Stats.),

practically the same as the provisions of the Alaska Code

of Civil Procedure, Sec. 737. The attorneys for the par-

ties there entered into a stipulation agreeing as to the

existence of certain facts and of four separate defenses

stipulating away all but one. Afterwards the defendant

county through an attorney subsequently engaged, suc-

ceeding its former attorney, made a motion to have said

stipulation set aside and to amend the answer, which mo-

tion was granted and the plaintiff appealed from the or-

der granting the motion.

I quote at length the language of the Court, where in
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taid

:

"This provision is sufficiently broad to cover a stip-

ulation of the kind there presented and it is binding

upon the client until he is relieved therefrom by
proper order of the Court or due course of law. The
counsel claims that the order is not appealable on the

ground that setting aside the stipulation and releasing

therefrom is nothing more than granting leave to

amend the pleadings ; that one is involved in the other

and the leave to amend necessarily destroys the stipu-

lation. In this position, the counsel, we think is mis-

taken. The stipulation is, in substance, a settlement

of the issues to be tried. The parties have a per-

fect right to make such an agreement and hav-
ing made it it has by virtue of the statute, all the

binding force of any other contract and is not to be
disturbed except upon such grounds as would be suf-

ficient to set aside any other contract between the

})arties. At least I think this settlement of the issues

by stipulation should have as much effect as their de-

termination by the verdict of a jury and that it should

require the same or as strong reasons to set the stipu-

lation aside. The setting aside this stipulation is much
more than simply allowing an amendment of the

pleadings. To regulate the forms of the issues, strike

out irrelevant or improper matters, or allow addi-

tional allegations, where the parties have made no
agreement respecting the same, may properly be con-

sidered matters within the discretion of the Court, and
its order thereon not subject to appeal. In such case

it is understood that the parties arrange the pleadings

and settle the issues with the aid of the Court in case

of disagreement between them. But when the parties,

upon full deliberation and consideration have formal-

ly agreed that such and such and no other shall be the

issue, a Court has no right to annul the agreement
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on the suggestion or proof that the party has waived
rights that might be advantageous to him. The parties

are in a different position with regard to their respec-

tive rights from what they would have been had they

left their issues entirely for the Court to determine.

As the stipulation has been set aside, we think the

order appealable."

It must be admitted that the decree of July 26th was

regular on its face, was made by a court of competent

jurisdiction, and reserved nothing for the further con-

sideration of the Court. It was therefore "a final deter-

mination of the rights of the parties to the action."

Carter's Ann. Codes of Alaska, Sec. 234; 2 Dan-

iel's Ch. Prac, 637.

The Campion Mining and Trading Company had a

right of appeal therefrom. It chose instead this irregular

motion to strike out, which motion the Court granted.

Therefore, under the general rule as laid down by Hayne

in his work on New Trial and Appeal, Sec. 199, Subdv. 6

thereof, the order granting the motion was appealable.

See said section, where the author says

:

"If the Court make an appealable order and the

party aggrieved, instead of appealing from it, makes
a motion to have it set aside, and the Court below
grants such motion, the party whose order is set aisde,

may appeal from the order setting it aside; otherivise

he would be without remedy. This is too clear for

discussion."

Our third ground, if your Honors please, is that Judge

Moore, in setting aside this judgment and decree dis-
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solved an injunction, in favor of the Miocene Ditch Com-

pany. If, as counsel contend, the order is interlocutory,

and for that reason not appealable, then under the direct

provisions of the Code of Civil Procedure of Alaska, it is

made an appealable order, for that Code permits an ap-

peal from an interlocutory order dissolving an injunction.

See Section 507, Part IV, Carter's Ann. Code of Alaska,

p. 252, which provides

:

"An appeal may be taken to the Circuit Court of

Appeals from any interlocutory order granting or dis-

solving an injunction, refusing to grant or dissolve an

injunction * * * "

And this section or provision is another instance of

the fact that Congress, legislating specially for Alaska,

had in view the situation of Alaska geographically and

its distance three thousand miles away from the ap-

pellate tribunal, and therefore enlarged the right of ap-

peal from the decisions of the Alaskan courts in this mat-

ter of granting or dissolving an injunction. It will be

noted that during the very session of Congress where the

law for the government of Alaska was passed, the power

of appeal to the Circuit Courts of Appeal from an order

dissolving an injunction was withdrawn from the general

law in that respect applicable to appeals from the federal

courts to the Circuit Courts of Appeal ; while it was given

to litigants before the District Courts of Alaska.

See Amendments to Act establishing Cir. Courts of

Appeal, 31 Stats. U. S., 660, Sec. 7.
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An examination of the decree entered July 26 will show

that it contains the following provision:

'

' That the plaintiff is the owner by prior location ap-

propriation, diversion and use of the waters of Nome
River to be diverted at its intake on the right limit

of said Nome River, about five hundred feet below

the mouth of Buffalo Creek to the extent of 2,100

miner's inches (2,500 cubic feet per minute) and that

the defendant, Campion Mining and Trading Com-
pany has no right, title or interest in said prior ap-

propriation of said 2,100 inches or plaintiff's owner-

ship thereof; also that the defendant, Campion Min-

ing and Trading Compay be, and it is here perpetu-

ally enjoined and restrained from diverting any of the

said waters to the extent aforesaid from Nome River

or from Buffalo Creek, a tributary of Nome River,

coming in above plaintiff's intake." (Trans., p. 144.)

The fact that the order did more than to dissolve the

injunction is not material so far as its appealability is

concerned, for the Supreme Court of the United States

has so held. This is not a new doctrine to at least two

of the members of this Court, which has had thrown upon

it the burden and responsibility of interpreting and crys-

tallizing into law the various and intricate questions that

have come before it under the provisions of the Alaska

Code.

In the case of In re McKenzie, reported in 180 U. S.,

page 586, an appeal was taken from an order appointing

a receiver, and which contained an order enjoining the

defendant in the original suit from interfering with the

acts of the receiver; and the Supreme Court held that
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tliat portion oi' tlie order at least was appealable under

ilie Code, and the court having taken jurisdiction of the

case for any reason would decide the entire question.

Citing In re Tampa Suburban Railway Co., 168 U. S., 583,

where somewhat similar conditions existed and in decid-

ing along the same lines, the Supreme Court say:

"The suit in which the orders complained of were
entered is one in which an appeal from a final decree

might be taken to the Circuit Court of Appeals and
this even though the jurisdiction of the Circuit Court
was involved * * * An appeal to the Circuit

Court of Appeals might therefore have been taken

from the orders or from an order refusing to set them
aside, and dissolve the injunction. We are not called

on to say that an appeal would lie from an order sim-

ply appointing a receiver, but where the order also

grants an injunction, the appeal provided for may be

taken and carries up the entire order, and the case

may indeed on occasion be considered and decided

on the merits."

Hence, I assert that these authorities answer fully

the proposition made by counsel in their briefs that this

is not an appealable order. First, because of the fact

that it determines finally the issues of fraud, collusion

and lack of authority made in the proceeding which

culminated in setting aside the decree ; second, that said

order does finally determine and dispose of the issues

that were made by the amended pleadings; and third,

that if as counsel contend, it is an interlocutory order,

then it is an order dissolving an injunction, and under
,
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the provisions of Section 507 of the Alaska Code quoted,

it is final and appealable.

But if your Honors please, I wish to repeat what we

have said in our opening brief, that this was not a matter

to be determined upon a motion. I submit that the

Campion Mining and Trading Company had two distinct

methods of procedure to follow under the statute. If it

could not bring itself within the provisions of the statute,

and failed to ask for a new trial within the statutory

time, then upon the grounds set up in its motion, asking

equitable relief as it did, an independent action should

have been brought in the nature of a bill in equity. And

when your Honors read the affidavits in this proceeding

and the bald statements of conclusions rather than of

facts set up therein, you will perceive the force of our

contention, that the charges of fraud set forth should

have been heard by such a method of procedure as would

have given the parties charged with fraud, collusion and

lack of authority, an opportunity to be heard through the

production of their witnesses, and to exercise what the

Supreme Court of the United States has declared to be

the surest method of ascertaining the truth, "the sifting

process of cross-examination."

See the case of Hatfield vs. King, 184 U. S., 162, where

appellant had made a motion for a rule before the Su-

preme Court of the United States against the attorney

whom she claimed had no authority to represent her in
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the court below to show on what he based liis appear-

ance, and the Supreme Court in declining to pass on the

question upon ex parte affidavits, used the following lan-

guage :

"The charges are serious ones affecting the integ-

rity of counsel, commended by the act of admission to

the bar of the Circuit Court to the confidence of the

community. They involve the due administration of

justice in that Court, and can not be passed without

notice and action. It is not enough that the doors

of the temple of justice are open, it is essential that

they be kept clean. We refrain from extended com-

ment because, as heretofore stated, the testimony is

mainly ex parte affidavits which are often, this case

being no exception, quite unsatisfactory and it is only

through the sifting process of cross-examination that

the real facts can be disclosed. When the truth is as-

certained if there be wrongs as charged, the language

of judicial condemnation should be clear and emphatic

and a punishment inflicted such as the wrongs deserve

;

and if no wrong has been done the conduct of counsel

will be cleared from suspicion. It is fitting that this

investigation should be had in the first place in the

Court where the wrong is charged to have been done

and before the Judge, who if the charges are correct

has been imposed upon by counsel, and it may be wise

that both examination and cross-examination be had
in his presence."

And the case of the United States vs. Beebe, reported

in 180 U. S., 343, cited by counsel, does not weaken our

contention. On the contrary, it indirectly sustains it, for

the proceeding there was by an independent action to

vacate the judgment, and the language of the Court in

relation to the vacation of judgment "upon application in
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the cause itself if made in due time," was mere dictum,

the Court going on to say

:

"It is said that the judgment being valid on its face

evidence to contradict its recitals is not admissible
unless in case of such a fraud as will be relieved

against in equity. Fraud under certain circumstances
is a ground upon which a judgment may and will be
set aside; but in addition to such ground, where, as

in this case, the judgment is entered upon a com-
promise, made by an attorney entirely unauthorized,

and without any trial, we have no doubt that such

fact may be proved in order to lay the foundation for

an application to a Court of equity to set the judg-

ment aside. * * *"

We have cited many cases in our opening brief to this

point, but will not weary the Court with a repetition of

them now, but simply ask for them the consideration of

the Court. I will briefly call attention to four, which

enunciate the sound principle which underlies most of

those cited in our brief, the cases of Flower vs. Lloyd, 6

Ch. Division, 297, an English case, Futteniveider vs. L.

Ewing, 30 Kas., 22, 23, Ralston vs. Wells, 49 Or. St., 299,

and Smith vs. Fort, 10 S. E. 914.

In the case first mentioned, the English judges say:

"In the case of a decree being obtained by fraud
there always was power and there still is power in

Courts of law in this country to give adequate relief.

But this must be done by a proceeding putting in issue

that fraud and that fraud only. You can not go to

your adversary and say 'you obtained the judgment
by fraud, and I will have a rehearing of the whole
case' until that fraud is established. The thing must
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be tried as a distinct and positive issue. 'lrou' the

defendant, or 'you' the plaintiff, obtained that judg-

ment or decree in your favor by fraud, you bribed

the witnesses, you bribed my solicitor, you bribed my
counsel, you committed some fraud or other of that

kind and I ask to have the judgment set aside on the

ground of fraud. That would be tried like anything

else by evidence properly taken directed to that issue

and wholly free from and unembarrassed by any of

the matters originally tried. That teas the old course

of the law and there seems to be no reason why that

should not be followed; and if there was a fraud

practiced upon the Court by which the Court was
induced to make a wrong decree the way to obtain re-

lief will be to bring a fresh action to set aside the de-

cree on the growid of fraud/'

In the case of Fv.lleniveider vs. Eiving, 30 Kas., supra,

a petition was filed to vacate a judgment for fraud, under

the practice in Kansas, and the affidavit of a witness was

sought to be introduced in evidence. Upon objection

thereto' the lower court refused to allow the affidavit to be

introduced, and in sustaining its action the Supreme

Court of Kansas said

:

''This proceeding partakes to a very great extent

of the nature of a suit in equity to vacate or set aside

a judgment for fraud or otherwise ; and if the proceed-

ing itself does not rise to the dignity of an action, it

partakes to a very great extent of the nature of an

action. In Section 4 of the Code, it is stated that 'an

action is an ordinary proceeding in a Court of justice

by which a party prosecutes another party for the en-

forcement or protection of a right, the redress or pre-

vention of a, wrong, or the punishment of a public

offense.' Does not the present proceeding come with-

in this definition! * * * But whether this pro-
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ceeding is an action or a mere special proceeding in

another action, we think it partakes of the nature of
am action and should be tried by legal evidence just as
real actions are tried and not upon affidavits as is

usually the case with respect to mere motions. Affi-

davits are the poorest kind of evidence, and should
probably never be used except upon the hearing of

motions or for the verification of pleadings or other

papers."

So, too, the Supreme Court of Ohio, in holding that a

motion could not be made to set aside a judgment alleged

to have been procured by fraud, but that the same should

lie by the statutory proceeding by petition, said

:

"To a charge of fraud thus made, the opposite party

could have an opportunity to raise an issue by answer
and have that issue tried in a manner which would
give a fit and convenient time to cross-examine wit-

nesses and for a full trial. This could not be accord-

ed on the hearing of a motion supported by affidavits

only."

In the case of Smith vs. Fort, the North Carolina case

reported in 10 S. E., 914, a motion was made to set aside

an order of sale alleged to have been obtained fraudu-

lently. Affidavits pro and con were offered, and upon an

appeal taken from the order of the Court made on the

motion, the Supreme Court of North Carolina says

:

"The ground of the plaintiff's motion seems to be

that the deed and judgment are fraudulent. If so,

their remedy is not by motion, but as this action is

onded, by an independent action alleging therein the

fraud and demanding appropriate relief as against all

parties as to whom and against whom they have a
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cause of action by reason of such fraud (citing au-
thorities). This is well settled. The Court in this

case said 'that in its discretion, it considers the plain-

tiff's motion as a new action', and it proceeded to

hear and deny the motion. We think it should not
have done so. The plaintiffs suggested by informal
motion only, a cause of action, distinct from that

alleged in this action, that ought to be the subject of a
new and independent action. New parties were made
to the motion by simple notice; the motion was made
informally ore tenus; there was no petition or com-
plaint filed alleging the grounds of the motion or al-

leging a cause of action; there was no answer or de-

murrer to a supposed complaint. A serious contested

cause of action involving numerous controverted

questions of fact and law was heard and disposed of

by simple motion. Such procedure and practice are

unwarranted by the Code of Civil Procedure or any

statute, and we are sure that it ought not to be allowed

to prevail * * * It is true the parties did not ex-

cept specially to the course of informal procedure

adopted by the Court, but ive may ex mero motu, take

notice of it, and declare that it cannot be allowed to

proceed. {Long vs. Jarratt, 94 N. C, 443.) The Court

should have simply dismissed the plaintiff's motion

leaving them to adopt such other remedy as counsel

might advise. The judgment must be reversed and

judgment entered dismissing the action."

It will be noted that in this case the parties did not ex-

cept to* the jurisdiction of the Court, but that the Su-

preme Court of its own motion took cognizance of the fact

that the lower court had exceeded its powers.

And right here upon this question of power, I would

ask the Court to consider the case of The State of Nevada

vs. The District Court, reported in 16th Nevada, at page
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371. I have referred to this case before, but consider it

a very pertinent one on the question of the power of the

Court to vacate this decree. It was decided by one of the

Justices who is now sitting in this case, by his Honor, Mr.

Justice Hawley. It involved a writ of certiorari issued

from the Supreme to the lower court, and the facts are as

follows

:

Eelator brought suit and obtained judgment in the Jus-

tice's Court. An appeal was taken thereafter to the Dis-

trict Court and the cause was tried with a jury, resulting

in a judgment in favor of the relator. Two days there-

after the defendants served a notice upon the relator's

attorney that they intended to move the Court to set aside

(he judgment on the ground that the Court had no juris-

diction over the subject matter of the suit, as the question

of the title and right to real property was involved

therein. The Court heard the motion and vacated the

judgment previously rendered. Upon an application to

the Supreme Court for a writ of certiorari that Court

said in overruling the action of the District Court

:

"Relator claims that the Court in making said or-

der exceeded its jurisdiction and this is the only ques-
tion to be considered. The power of vacating judg-
ments upon motion is incident to Courts of record at

common law (Kemp vs. Cook, 18 Md., 138). and such

practice prevails in the Federal Courts. (Does vs.

Tyach, 14 How., 312). But the manner of vacating

judgments in this State is regulated by statute, and we
are of amnion that the statutory provisions must be

complied with in order to authorize the Court to act.

Our attention has not been called to any provision
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of the civil practice act that authorizes the Court to

set aside the judgment in. a case like this upon a mere
motion. The case does not come within any of the

provisions of Section 68, and in all other cases the

remedy must be as provided for in Article 2, Section

194 et seq. Stat. 1869, 226, 227, in relation to new
trials. (McKinley vs. Tuttle, 34 Cal., 239; Nuckolls

vs. Irwin, 2 Neb., 66.) None of these provisions were
complied with. We are, therefore, of the opinion that,

upon the facts presented by the record, the Court ex-

ceeded its jurisdiction and its order setting aside the

judgment is hereby annulled."

Hence I say there was but one of two methods left for

respondent to have adopted. Counsel admit that they

made their motion relying upon the inherent power of

the Court, and that therefore they could not bring them-

selves within the provisions of Section 93.

They failed to ask for a new trial, the other statutory

method. The only other remedy was to have gone into

a court of equity and in an independent action asked to

have the decree set aside. This would have been the

proper way, because in that proceeding the rights of all

the j>arties could have been protected. In this procedure

that was followed, while it is admitted that $10,000 has

been expended by the Miocene Ditch Company in carry-

ing out its part of the decree, Judge Moore by his order

ignored that fact, swept it aside entirely, and put it out

of his power to make an order in the case relative thereto,

because he struck out the pleadings and decree which

covered the property upon which this ten thousand dol-

lars had been expended.
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Let us suppose that the decree in this case had been as

follows : that the complainant is entitled to the first 2100

inches of water ; that the defendant is entitled to the sec-

ond 2100 inches of water ; after that the surplus to be di-

vided between them; that the defendant is to build the

ditch from David Creek and Grand Central Eiver, and the

complainant is to pay the defendant ten thousand dollars

in cash. And that in partial execution of the decree, the

complainant had in fact paid the ten thousand dollars

in cash and it was made clear to the Court that this

had been done, upon a motion to vacate the decree.

Could it be held that the Court would have had any juris-

diction or right upon such a motion to strike out the de-

cree without a consideration of the fact of the payment

of that money, and thus leave the complainant, who had

paid the money innocently (without knowledge that the

decree was to be attacked) without a remedy?

As I understand the law in order to rescind a contract

whether informally or by final decree in equity, the party

who is alleged to have procured the contract by fraud

must be placed in statu quo by the party seeking relief,

before relief can be afforded the latter.

And Blackstone says a judgment is "a contract of the

"highest nature, being established by the sentence of a

"court of competent jurisdiction."

1 Ch. Black Comm., Book 2, p. 455.

Story in his work on contracts speaks of them as "eon-

" tracts of record." (Sec. 2.)
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They are invariably "classified with contracts with ref-

erence to remedies upon them," say the Supreme Court

of Michigan in Wattles vs. Lillibridge, 76 N. E., 115.

AVhile consent judgments "are contracts in the most
'

' solemn foi*m sanctioned by the Court and cannot be col-

' k

laterally attacked. '

'

Union Bank Co. vs. Board of Conim., 90 Fed., 7,

12.

If this be the law, that a judgment is a contract of "the

highest nature," and that a consent judgment is "a con-

tract in its most solemn form," then we insist that this

decree in the case at bar, being a consent decree, was a

contract partially performed by one of the parties thereto,

over ten thousand dollars having been expended in the

construction of the ditches referred to in the decree, and

it is therefore subject to all the rules of a partially exe-

cuted contract; that the Campion Mining and Trading

Company is not entitled to have such contract vacated

and thrust aside for naught without offering to place the

Miocene Ditch Company in the position it was in before

it sought diligently to carry out its part of the contract

decree. The statu quo must be restored before the re-

spondent can itself be placed in statu quo by the Court.

This is according to the well known rules of equitable

rescission of contracts, and why where the contract is in

the most solemn form known to the law, should such ele-

mentary equitable principles be denied application!

And we think further we may invoke in this case the
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equitable rule of estoppel, laying aside for a moment the

fact that the compromise judgment entered into herein

was with the consent of the respondent, through its only

recognized agent in Alaska, Niggemeyer. It appears

from his affidavit that on the night before the de-

cree was entered, he went, as he says, to Judge Moore,

to find out what the exact terms of the settlement

were, and having done so, did he state to Judge Moore

that he did not have authority to make the compromise 1

?

Did he state to him that he did not authorize Du Bose to

make the compromise? No. He told him that he feared

under the compromise "his company would be short of

water, '

' and his Honor Judge Moore advised him to con-

sult with his attorneys (Trans., pp. 314-15).

The decree was not signed then ; it was not signed until

the 26th (p. 146). But he permitted it to be signed,

and waited forty-one days before he made any statements

to the Miocene Ditch Company or to its attorneys that

he intended to raise any question as to the validity of

the decree. In fact he never told them until the motion

was made in Court. The Miocene Ditch Company went

ahead with the work of constructing the ditches. This

fact was known to Niggemeyer; it was not alone known

to him, but he made an arrangement with the manager

of that company to take certain men off of his hands and

put them to work on the construction of the ditches. This

was about the 20th day of August, nearly a month after

the decree had been signed (Record, pp. 389-90). And

the fact that he did make this arrangement with Deleray,
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the manager of the Miocene Ditch Company, is not con-

tradicted by him, but he makes a most peculiar and eva-

sive reply thereto, to which I beg to call the attention

of the Court on page 339 of the Transcript.

And I would like to call the attention of the Court to

the fact tliat in order to have established this charge of

fraudulent collusion against the Miocene Ditch Company

and its attorneys, knowledge of the alleged lack of au-

thority of Du Bose to make the compromise must have

been brought home to them.

Preston vs. Hall, 50 Cal., 43.

But there is absolutely nothing in the record to show

fraud or collusion upon the part of the Miocene Ditch

Company or any knowledge of the alleged lack of author-

ity either in Du Bose or Niggemeyer to make the set-

tlement, Practically the same settlement was made that

the Campion Company tried to make in Chicago. Was

there any fraud about that?

Further, as we have said in our opening brief and as

this record discloses, the Miocene Ditch Company and its

attorneys were in Nome, but we may search vainly in the

affidavits of Niggemeyer or in the other affidavits offered

in support of their motion to vacate, to find one word even

tending to show that such knowledge was brought home

to the Miocene Ditch Company or its attorneys. Such

being the fact, they have been permitted, through the de-

liberate action of the only officer of the corporation de-

fendant in Alaska, to go on and alter their situation to
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the extent of expending ten thousand dollars, relying

upon the legality and good faith of the decree entered

with the consent of the attorney of the corporation, and

as we assert the record shows with the assent of the agent

of the corporation and its only officer in Alaska, Nigge-

nieyer. And relying as they had a right to rely, not alone

upon the finality of the consent decree but upon the ac-

quiescent conduct of such officer for over forty-one days

after the entry of the decree.

Such being the case I submit that, even were we to

admit that the Court had power during a term of Court

to set aside a judgment or decree, under the circum-

stances of this case as shown by the record before the

Court, Judge Moore abused his discretion by reason of

his failure to take into consideration the fact of the ex-

penditure of these moneys with full knowledge on the

part of the Campion Mining and Trading Company

through its attorney and agent Niggemeyer, and which

moneys will be lost to the Miocene Ditch Company

through no fault of theirs but through the fault and

fraud of the defendant Campion Mining and Trading

Company by reason of the action of its agent.

We have read with interest, the case cited by Judge

Lindley in his brief, entitled Cornell University vs. Par-

kinson et al., reported in 53 Pacific 138, and relied upon

as to the absolute power of the Court during the term
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over judgments rendered thereat. And we ask of this

Court a reading of the same, for it seems to us that that

ease sustains the very point we have been making, that

even admitting the control of the Court over its judg-

ments rendered during the term, that such control should

be and is subject to the rules of equitable estoppel, and

where one of the parties to a litigation has induced the

other party to alter its situation by his action, he can not

thereafter take advantage thereof to the injury of the

party who would suffer by reason of such action.

In that case, the complainant A had sued B on a fore-

closure of a mortgage bond making certain other lien

holders defendents, C, and D who filed answers and

cross petitions. On the mortgage bond sued on there

were certain coupons attached, but A did not sue upon

these, only for the principal and interest. The case was

tried upon an agreed statement of facts, embodying that

fact alone. A judgment was entered in favor of A for

$25,000 with interest, the amount sued for, which was ad-

judged a first lien on the property; judgments against B

were also rendered in favor of C and D, being declared

second and third liens respectively on the property. A
motion was made and granted, permitting A to set aside

the judgment and amend its petition inserting the fact

that certain coupons were unpaid which had been over-

looked in the original petition. C answered the amended

petition setting up the fact that after the entry of the de-

cree, and before it had any notice of these proceedings,

it had purchased of B the property in suit and agreed
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terms to satisfy the lien of D. Accordingly B had made

a deed of the property to a trustee reciting these condi-

tions. C surrendered to B . $10,000 worth of unsecured

papers and accepted the deed. Under these c ire u instances

it was held that so far as C ivas concerned, A could have

no larger lien upon the property than acquired by the

first judgment, whatever judgment it might acquire

against B personally for the additional amount claimed

to be due. The Court saying, after using the language

quoted in counsel's brief as to the control of the Court

over its judgments

:

11Bui there is an element in this case that intro-

duces another consideration. There was not only a
judgment taken here upon the petition upon a plead-

ing which claimed a certain amount and only a certain

amount, but there was an agreed statement of facts

entered into by the parties to this effect: That all

the coupons that had originally been attached to

this bond had been paid. That was the deliberate

and solemn admission of Cornell University (A) by
its attorney in this case, and at its request made a
part of this record and upon that based its right to

penalties and argued upon that proposition * * *

whereever a party enters into a deliberate agreement
with all the other parties as to the extent of his claim,

and they act upon the faith of that, he ought not after-

wards be heard to say that the statement is not cor-

rect. That is not altogether an estoppel of record,

but it is an equitable estoppel. * * * I think that
under the facts of this case without disputing the
proposition that the judgment is within the control
of the Court during the term, that there is an equitable
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estoppel against the university (A) from setting up
these coupons to the prejudice of the Company (C)

which has manifestly altered its situation with refer-

ence to these securities. * * * In other words, their

situation is altered to their prejudice and that is all

that is required to constitute estoppel against the

party whose negligence has caused the difficulty

* * * and A having misled another party, to its in-

jury, that party altered its situation. They should

not hare the relief they now ask to the prejudice of

such other party."

It is said by a well-known text writer, Bigelow on Es-

toppel (Section 445), that an estoppel in pais is a right

arising from acts, admissions or conduct which have in-

duced a changed position in accordance with the real or

apparent intention of the party against whom it is al-

leged, and where a person by word or conduct induces

another to act in a belief in the existence of a certain

state of facts, he will be estopped as against him to al-

lege a different state of facts.

"As a general rule an estoppel may arise from
silence as well as words, but this is only where there

is a duty to speak and the party upon whom the duty
rests has an opportunity to speak and knowing the

circumstances requiring him to speak, keeps silent;

or in other words where his silence amounts to a

fraud, actual or constructive."

Am. & Eng. Ency. of Law, p. 427, Vol. 11.

"And this doctrine proceeds upon the theory that

he who has been silent as to his alleged rights when

he ought in good faith to have spoken, shall not be

heard to speak when he ought to be silent. It is not
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necessary that the duty to speak in such case should

arise out of any agreement or rest upon any legal ob-

ligation, in the ordinary sense : it arises whenever
the principles of natural justice require the dis-

closure."

Am. $ Eng. Ency. of Law, p. 428, Vol. 11.

Can it be said that this rule of equitable estoppel does

not apply to the facts as existing in this case, where the

record shows from the evidence as put in by the respond-

ent, that knowledge of the making of the settlement was

brought home to Niggemeyer, the secretary and man-

ager of the respondent on the night before the decree was

signed (admitting for the purposes of the argument the

contention of lack of assent thereto) and when it is rea-

sonable to believe that Niggemeyer by telling Judge

Moore that he had no authority to compromise and that

Du Bose had not authority to compromise, or by going

to the officers of the Miocene Ditch Company or its attor-

neys and informing them of the lack of authority of Du

Bose, the settlement might have been stopped at the last

minute and our people be saved this vast expenditure?

Can it be held not to apply, when one considers the con-

duct and silence of Niggemeyer, the only authorized

representative of the respondent in Alaska, the length

of time that he waited before any action was taken, hav-

ing all the time full knowledge of the fact that the Mio-

cene Ditch Company was going ahead with the work of

constructing the ditches, consulting with the president of

the company, Mr. Bliss, relative to the placing of the
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ditches so that the most water could be obtained from

them (pp. 387-8) and asking the manager of that com-

pany to employ certain men and teams then employed

by the Campion Mining and Trading Company"? (pp. 370-

373), but never at any time asserting that the Miocene

Ditch Company had no rights under the decree, or that

they were expending their thousands of dollars to no

avail ?

Surely this Court must hold upon the facts as present-

ed by this record, that the Court below exceeded its

power when it heard this matter upon a motion where it

was impossible to consider the question of the equitable

relief to be granted to both parties herein in the propor-

tion to their respective rights. I claim that the Campion

Trading and Mining Company by the conduct of its offi-

cer and agent waived any right to question the validity

of this decree, conceding without admitting that it had

not assented thereto ; and that as it was not possible for

the Court in a proceeding of this character to do equity

between the parties it should have denied the relief asked

therein, and remitted the parties to an independent ac-

tion wherein all the equities could be considered and ad-

justed.

It is not possible to get analogous cases in the books.

The conditions here are more than unusual. But upon

this point, the principle involved in the case of Naugle

vs. Yerkes, reported in 58 N. E., 310, while applied to a

contract, yet we think applicable here, upon all the prin-

ciples of equity.
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That was a case where complainants had a contract

to construct a railway and assigned it to defendant, who

was to pay certain moneys and protect complainant in

various liabilities. The complainants were to finish the

road under their contract, which was so assigned, except

that they were to do certain special work in connection

therewith, all of which was to be paid at a cost to be de-

termined by a third person. When the contract was made,

the railroad was but partially completed. Large sums

were expended by defendant in completing the road and

in payment of the obligations assumed. The contract

was substantially complied with except as to the special

work, when complainants sought to rescind it for alleged

interference with the umpire by the defendant, in fixing

the cost of the special work. The Court below refused

to rescind the contract, and upon appeal taken, the Su-

preme Court of Illinois, after citing numerous authori-

ties, said in affirming the decision of the lower Court

:

"The appellants have not placed the parties in

statu quo. The rule is well settled that when a party

desires to rescind a contract upon the ground of fraud,

it is his duty to act promptly and at once tender back

what he has received under the contract. If he re-

main silent and proceed to complete the contract, or

in any way recognize the validity thereof, after he

has notice of the fraud, he will he held to have waived

the objection and be conclusively bound by the con-

tract. * * * At the time the contract was made
between appellants and appellee, the railroad teas but

partially completed. Large sums of money have been

expended by appellee in the completion thereof and

in the payment of obligations assumed by him. *
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We are of opinion thai appellants can not rescind the

contract as from the nature of the transaction and
the necessary inferences which follow from the facts

alleged in the bill, it appears they have heretofore

failed and it is impossible for them now to place the

appellee in the position he occupied prior to and at

the time of the making of the contract."

The next proposition we desire to call your Honor's

attention to is in relation to the question of the power of

the parties, as shown by the admitted facts in the record.

It is contended that Mr. Du Bose, the attorney for the re-

spondent, had no power to enter into this compromise.

I desire here to emphasize what I say, because in briefs

full of ability and energy, it seems to me that counsel

upon the other side have lost sight of the record in the

case. While the judgment was set aside in the Court be-

low upon the ground that it was consented to, and that it

was a compromise judgment, counsel in their briefs say

that it is not a consent judgment. But if it was not a con-

sent judgment, what becomes of the theory upon which it

was set aside in the Court below? The motion to vacate

was made upon the ground that counsel had not author-

ity to consent, had not authority to compromise. But

the briefs say and counsel say and cite authorities to that

effect, that still it is not a consent judgment. It must be

of one character or the other. It must be a decree by con-

sent or it must be an ordinary decree rendered by the

Court upon the pleadings and evidence before it. In
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fact, then it makes no difference what may have been the

action of Mr. Du Bose, it makes no difference what may

have been the action of any one in connection with it,

nothing could have influenced the Court because it could

have acted only upon the facts before it. But if it is not

a consent judgment, being instead a judgment after a

trial and determination upon the merits by the Court, let

me ask your Honors, what becomes of the affidavits in

the case? Did they not go before the Court below, assert-

ing that the judgment was consented to without the au-

thority of the respondent, in fraud of its rights? Do not

they come before the Court upon the record here, which

shows it was a compromise decree made by virtue of the

consent of the counsel representing both parties and who

appeared in open Court, agreeing upon the findings and

decree, informing the Court that a compromise had been

entered and in open Court upon the journal waiving all

objections to the findings and decree ?

If this be a consent decree then the authorities cited

in our opening brief, that such a decree cannot be set

aside on motion without the consent of all the parties

thereto are in point. If it be not a consent decree, then

the entire fabric raised by the respondents in the Court

below falls to the ground, and Judge Moore was abso-

lutely without authority to set aside the judgment unless

under the ordinary methods for reviewing a judgment

provided by the statute.

I submit that the record shows that it was a consent de-
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cree, and this Court will be able to decide that upon an

examination of the record.

Proceeding therefore upon this theory and the only

proper theory as shown by the circumstances and facts in

this case, the question then is had they the power to make

the compromise in this manner?

Under Section 737 of the Alaska Code of Civil Pro-

cedure set forth in our opening brief, an attorney has

authority to bind his client in any of the proceedings in

an action, or proceeding, by his agreement filed with the

clerk or entered upon the journal of the Court. The

record shows that this compromise was embodied in the

findings and decree. The findings and decree are shown

by the record to have been entered upon the journal and

minutes of the Court. This agreement so embodied in

the findings and decree was made during the progress of

the cause, the amended pleadings being the first step, it

being stipulated that they should be amended. (Trans.,

p. 268.)

Assuming for the sake of the argument, that counsel

for respondent had appeared in open Court and had con-

scientiously and honestly, as he believed, announced to

the Court, "I am of the opinion that the complainant in

"this case is entitled to 2100 inches of this water. "We

"concede for the purposes of this trial that it is so en-

" titled under the evidence in this case, and we contend

"and counsel for the other side have conceded that we

"are entitled to the second twenty-one hundred inches of

"water." Would not counsel have a right to do this in
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open Court, and if the Clerk had entered it on the jour-

Lai would not that be a concession made during the pro-

gress of the trial and which would be binding upon his

client, under the provisions of the Alaskan Code and a

sufficient compliance therewith?

But the other side say we did this differently. What

does the record show? The record shows the counsel got

together on the outside and agreed as to what the merits

of the controversy were and reduced that agreement in

the shape of findings to writing, and presented those find-

ings to the Court, and for the purpose of having the find-

ings efficacious and upon the issues before the Court,

amended their pleadings in accordance therewith. After

amending the pleadings, they came into Court, introduc-

ed some additional evidence, and then submitted their

agreement in the form of these findings to the Court with

the statement that they had been agreed upon, and the

Court took these findings and decree on the 25th of July

in open Court and signed and entered them on the 26th of

July. Can your Honors perceive any distinction, is there

any distinction to be drawn? Furthermore, even if this

agreement had not been entered in the records of the

Court as we contend, the fact that it was acted upon and

executed is sufficient. I call the attention of the Court

to the case of Smith vs. WMttier, 95 Cab, 279, 287, cited

in our opening brief to this point.

"Rnt, in addition to the fact of power, the record shows

that the secretary of the corporation, Niggemeyer, was

-prpsent during the trial; that he bad gone to Nome to

be present at the trial ; that he had been present at a con-
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ference where the matter of the compromise was taken

up between himself, the president of the corporation re-

spondent, the counsel of the corporation, Mr. Du Bosq

(the counsel whom they now claim had no authority),

and the representatives of the Miocene Ditch Company,

in Chicago, it appearing that the principal place of busi-

ness of the Campion Mining and Trading Company was

in Chicago, Illinois. (Trans., pp. 354-5.) They had then

under consideration a compromise of the various water

claims, but failed to> agree by reason of the fact that the

Miocene Ditch Company insisted upon having an option,

after the division of the water, to purchase the surplus

water from the respondent. After the failure to com-

promise at that conference, Niggemeyer states in his affi-

davit, that he went to Nome for the purpose of being-

present and of assisting at the trial of this case ; that he

did assist at the trial ; that he counselled with the attor-

neys, looked up evidence and did generally all that he

could. He says that he had no authority to make a com-

promise, but in addition to having been present and tak-

ing part in this talk at Chicago in reference to a com-

promise, in addition to going to- Nome to control the case

and consult with the attorneys in Nome, in addition to

the fact that he verified the amended pleadings that were

verified—in addition to these facts, he appointed a man

general manager of the company in Alaska, because this

man refused to give up certain papers until he was ap-

pointed such manager. And an examination of the

various affidavits in the case will show that he nowhere
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denies the allegations made that he was the managing

agent of the company in Alaska, in and about its prop-

erty interests, which were largely, if not all, concerned

in this litigation.

Du Bose admits frankly that it was a compromise;

that when the compromise had reached such a point

where there was a definite proposition to be made, that

he sent for this secretary, Xiggemeyer, to come to Nome

;

that he did come to Nome; that in Du Bose's office they

talked the matter over. It appears that the Campion

Mining and Trading Company had a contract with the

Seward Ditch Company, whereby the former was to sell

and deliver to the latter company, managed and con-

trolled by Dr. Cabell Whitehead, who was also manager

of one of the Nome banks, all of its water at a certain

price, to-wit, some twenty-five cents an inch. In this

contract I believe there was a proviso that no compro-

mise should be made of the Miocene Ditch Company

litigation without the consent of Whitehead as the rep-

resentative of the Seward Ditch Company. So that

when Niggemeyer came to Nome, he and Du Bose and

Xiggemeyer held a conference in Du Bose's office relative

to the settlement, whereby this secretary and Whitehead

negotiated together for the moneys that would be neces-

sary in order to cany out the compromise on the part of

the Campion Mining and Trading Company. And

"Whitehead agreed, after considerable negotiation that if

the Campion Mining and Trading Company would re-

duce the price of the water which his ditch company was
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to receive from twenty-five to fifteen cents an inch, that

he, Whitehead, would furnish the money. This is not de-

nied. That thereafter they all three met again in Du

Bose's office, and Whitehead figured out for Niggemeyer

that by reason of the additional amount of water they

would obtain under the compromise, it would be better

for Niggemeyer 's company to take fifteen cents an inch,

rather than twenty-five cents an inch under the old con-

tract for the water they were likely to get without the

compromise, to which agreement Niggemeyer consented

(Trans., pp. 361-373), and which fact is not denied.

It also appears that this secretary borrowed money

and paid money. (Trans., pp. 374, 368, 392-3.) I am

speaking now of the admitted facts, not of the controvert-

ed ones, and this for the purpose of showing that he was

the agent of the corporation aside from being its secre-

tary; that he was the manager of the corporation, man-

aged its litigation, appointed a general superintendent,

borrowed and paid money and changed the entire terms

of the contract with the Seward Ditch Company, through

Whitehead, its president or manager. Those are ad-

mitted facts. Now he says that he had not the power to

consent to a compromise and that he did not consent.

As to whether he consented or not is a question of what

weight shall be given to his affidavits. It will be noted,

that although forty-one days had elapsed since the mak-

ing of this decree, there is not one direct word from the

corporation itself or any officer thereof, except Nigge-

meyer 's bare assertion of lack of power, and we were de-
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prived of tlie opportunity to cross-examine him, as we

could have done had there been a suit filed.

But, in addition to the record showing that he was the

secretary and agent of the corporation in Alaska, under

Section 46 of the Alaskan Code of Civil Procedure, Part

IV, Carter's Ann. Codes, he was the person upon whom

summons could be served in an action against the cor-

poration whom he represented.

That section provides that the president or secretary

or any agent of a corporation found within the district

may be served with summons. If summons could have

been served upon him, he could, under the Alaska Code,

have confessed a judgment against the corporation re-

spondent. Sections 241 and 242 of the Code of Civil

Procedure of Alaska, provide under the heading of

judgments by confession and who may make them, that

any agent of a private corporation upon whom summons

under the law could be served, so as to bring that corpor-

ation within the jurisdiction of the Court, can confess a

judgment against it, and it is further provided under

Section 245 of the same Code, that he could submit a con-

troversy without action.

And here I wish to make the point that was made in

our opening brief, namely, the exceptional conditions ex-

isting, and we call the attention of the Court to the cases

cited, notably:

Union Mutual Life Insurance Co. vs. Buchanan,

100 Ind., 63, 76, and

In re Heath's Will, 43 K W., 1037.
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Here was an attorney and here was a secretary away

ii}) in this district of Alaska, seven thousand miles away

from the home office of the corporation in Illinois. This

litigation was pending. It was within the doctrine of

probabilities, at least, that the corporation would lose

the water which we claimed they were wrongfully divert-

ing from us and that in addition thereto they would have

a judgment against them for some fifty thousand dollars.

The season was drawing to a close. A reasonable offer of

compromise is made, the attorney embraces it; not being

in a position to consult with the Board of Directors of

the corporation he turns to the secretary and agent of

the corporation and consults with him. Had it been a

new suit Niggemeyer would have had but thirty days to

plead. He could not have consulted the home office re-

specting employment of counsel or defense. The Alaska

Act requires the agent to have authority and if he has

not his corporation has no right in Alaska.

And I want to say right here to your Honors, and I

say it without fear of successful contradiction from the

record, that this secretary did agree to this settlement.

And the record further shows that he never became dis-

satisfied therewith until he found out that the Wild Goose

Company would have made him a better offer for the

Grand Central Ditch. It appears from the affidavit of

Du Bose (Trans., p. 366) that some days after the settle-

ment, Niggemeyer came into town and said to Du Bose

that he thought that he had made a mistake in making

the settlement and when Du Bose asked him why, he said
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that lie had had a proposition made to hiin by a man away

up in the Wild Goose Company, and that he could have

made a better deal for the Grand Central Ditch.

It is true that Niggemeyer contradicts this statement,

and it is true that counsel on the other side criticize Du

Bose severely for making an affidavit at all. What are

the facts? Mr. Du Bose is brought into Court charged

with fraud, to my mind, charged with the most corrupt

fraud that any man could be charged with, that of be-

traying his client. What was he to do? Was he to let a

man (whom I assert stands convicted on tins record of

perjury by the testimony of seven witnesses) make such

a charge and he sit silent without reply? Must he stand

guilty of the charge of unprofessional conduct, simply

because he exercised the right of a man and an attorney

to reply to that charge?

But to go back to this man Niggemeyer. He did make

the contract with Whitehead. What was the contract?

The contract was that Whitehead should furnish the

money. Call him Shylock if they will, call him skinflint

if they please. It still remains of record that Nigge-

meyer, the secretary of the corporation respondent, did

go to this Shylock and did make the arrangements to get

the money from this Shylock to cany out the compromise

settlement, although in so doing he may have paid his

pound of flesh for it.

And here I want to call attention to the difference on

the prices of water. Whitehead was buying this water

near its head and he had to build the ditches to carry it
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to Nome, forty miles away, where it would bring the price

the Miocene got at Nome. Therefore, there is no such

disparity in prices as counsel urges.

I wish to call your Honors' attention to the affidavit

of Whitehead, and then I will call your Honor's atten-

tion to the affidavits of Mr. Bliss and Mr. Deleray. Mr.

Bliss and Mr. Deleray are doubtless interested parties;

they are interested in the ditch. But Whitehead was not

interested in the ditch, neither were the other four men

who testified that Niggemeyer had told them that he had

made a contract.

Mr. "Whitehead says

:

" Affiant left Du Bose's office on the morning of

July 23, 1905. He did not see Niggemeyer again

until the following morning, July 24th, at about 10

o'clock. Du Bose was in the room most of the time.

The talk between Du Bose, Niggemeyer and myself

was on the line of this compromise. There can be no

doubt from that talk that we all understood what the

settlement was to be. The affiant and Niggemeyer
remained in Du Bose's office about two hours at that

time. Affiant agreed to accept the compromise and
to provide the money to carry out the terms of this

compromise, so far as the Campion Mining & Trad-

ing Company was concerned, provided that all the

water delivered to the Seward Ditch Company should

be sold to the Seward Ditch Company at the rate of

fifteen cents an inch instead of twenty-five cents an
inch according to the contract of April 22d, 1905.

Niggemeyer at first wanted affiant to pay twenty

cents an inch and provide the money. This affiant de-

clined to do. After considerable dickering Nigge-

meyer consented to take 17^ cents an inch, but af-



68

fiant stood on his original proposition of giving fifteen

cents an inch only. Niggemeyer finally said to af-

fiant, 'Will you make some concession!' and affiant

said 'The only concession I will make is that I will

buy you a drink when the papers are signed up for

fifteen cents an inch.' Affiant remembers distinctly

during this conversation with Niggemeyer demon-
strating to Niggemeyer with a piece of paper and
pencil, that under the terms of this settlement, Nig-

gemeyer 's company would get more money per day
at fifteen cents an inch than it would, even if it won
in the law suit all the water that its ditch would carry
from Buffalo Creek." (Pages 372-3.)

Then he refers to his second meeting in Du Bose's

office, where Niggemeyer speaks of the injunction de-

cree in the Illinois Court, and Niggemeyer 's fear of that

injunction and states:

"Just before our interview closed, Niggemeyer
told Du Base to go on with the settlement, and Nig-

gemeyer imposed no condition on Du Bose making
the settlement, with the exception that Niggemeyer
should not sign any papers on account of the injunc-

tion proceedings." (Page 374.)

I will now read from the affidavit of Mr. Cummins,

who states

:

"That he is well acquainted with B. Niggemeyer
and has been since the year 1900; that he was a wit-

ness in the above entitled action in favor of the de-

fendant Campion Mining and Trading Company.
That he was in the town of Nome during the time of

the settlement of the said cause. That the day the

case was settled affiant had a talk with Niggemeyer,
and Niggemeyer told affiant the case was settled and
he, Niggemeyer, thought it was the best possible
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tiling for tliem to do on account of the financial con-
dition of the company and the class of people who
were interested in it and could not afford to take
chances on a law suit," (Trans., p. 376.)

The affidavit of Mr. Ferrin has been referred to. He
states therein

:

"Mr. Niggemeyer was afraid to sign the papers

on account of an injunction which he claimed he was
afraid he would be disobeying. It was decided to em-
body said settlement in a judgment of the Court to

which the parties would agree in open Court,"

(Trans., p. 382.)

In the affidavit of Mr. Bliss, he says:

"Since the judgment was entered in the above en-

titled action, affiant had a conversation with B. Nig-

gemeyer near the U. S. Roadhouse; that during the

course of the conversation affiant suggested to said

Niggemeyer that it would be better to build the David

Creek ditch as low down as possible in order to get as

much water as possible out of said creek, and said

Niggemeyer agreed with affiant, and affiant then

stated to said Niggemeyer that so far as the defend-

ant company's interest in the waters of David Creek

were concerned, it could be compensated by allowing

them more water from Buffalo Creek, to which the

said Niggemeyer agreed. That said Niggemeyer
did not at any time during said conversation suggest

or state that Judge Du Bose had no authority to agree

upon a settlement in the above entitled action, neither

did he suggest or state that he himself did not have

authority to agree upon a settlement." (Trans., pp.

387-8.)

The affidavit of Delerav is to the effect that Nigge-
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nieyer caine to liim and told him that he had a number

of men employed for the season and had no work for

them, and that if they did not work, that Niggemeyer's

company would have to pay them. That Deleray offered

to said Niggeineyer to employ the men in the construction

of the ditch from David Creek then about to be com-

menced by the Miocene Ditch Company, and thereupon,

Niggemeyer being much pleased at the arrangement,

Deleray employed the men and also a team of the Cam-

pion Mining and Trading Company in constructing said

ditch. (Trans., p. 390.)

The affidavit of F. H. Thatcher states that "he is the

"cashier of the Alaska Banking and Safe Deposit Coin-

"pany at Nome, Alaska, and has been at all the times

'

' hereinafter mentioned. That he is well acquainted with

"B. Niggemeyer, the secretary of the Campion Mining

"and Trading Company. That on August 30, 1095, af-

"fiant sent word to the said B. Niggemeyer to come to

"the bank. After the arrival of said Niggemeyer at the

"bank, affiant told Niggemeyer that he had heard ru-

"rnors to the effect that Niggemeyer had entered into an

"agreement to break up the Miocene-Campion settlement,

"and as the Campion Mining and Trading Company

"owed the bank, that the breaking up of the settlement

"might endanger its loan. The affiant also told Nigge-

"ineyer that Dr. Whitehead was interested in the Seward

"Ditch Company and the Seward Ditch Company was in-

terested in this settlement. Niggemeyer replied that

"it was a God damn lie; that he was not trying to break
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"up the settlement and it would be a favor to him if af-

"fiant brought the man to him who said he was."

(Trans., pp. 392-3.)

The affidavit of F. E. Daggett is to the effect that "he

"is the manager of the Golden Gate Hotel in Nome,

"Alaska, and has been at all the times hereinafter men-

"tioned. That he is well acquainted with Dudley Du

"Bose and B. Niggemeyer. That some time in August,
'

' 1905, the date of which he cannot remember, but it was

"the morning after the 'Gold Digger' newspaper had

"published a statement that B. Niggemeyer said that

"he had not agreed to the settlement in the Miocene-

" Campion case, Dudley Du Bose went up to him in the

"Golden Gate Hotel at about ten o'clock in the morn-

"ing and asked him why he had told the newspapers that

"he had not agreed to the settlement in the Miocene-

" Campion case, when he knew that he had. B. Nigge-

"meyer replied that he had not authorized the statement

"that he had not agreed to the settlement, and that no

"man could say that he had ever told him that he had not

"agreed to it." (Trans., pp. 394-5.)

"We submit, if your Honors please, that we have here

not alone the agreement of the attorney to the making

of the compromise, but, in addition, the agreement of the

pgent of the corporation in Alaska, the only restriction

placed on it by the latter being that it should be done

without his sigr-ing the papers because he was afraid of

this injunction issued out of an Illinois Court.

And. furthermore, the compromise was an equitable
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one. Some one had to have the first twenty-one hundred

inches of the water. The Miocene Ditch Company claim-

ed that it was entitled to three thousand inches, and it

was agreed that they should take the first twenty-one

hundred; the Campion Mining and Trading Company

took the second twenty-one hundred inches. All claim for

damages in the sum of forty-eight thousand dollars was

waived by the Miocene Company and both parties agreed

to construct the ditches that were necessary to carry the

waters of David Creek and Grand Central Rivers, at

joint cost.

And in response to the question of His Honor, Judge

Ross, as to the normal flow of Buffalo Creek, I would

state that Buffalo Creek is the creek through which the

Campion Mining and Trading people were getting their

water, and they contend that its normal flow was 1500

inches. Du Bose says in his affidavit :

'

' Niggeineyer then

''began estimating the amount of water that he would

"have during the present season under this compromise.

"Niggemeyer said that Nome River and Buffalo Creek

"at the intake of the Miocene Ditch Company carried

"only a little over three thousand inches last year, but

"it was a very dry season, and he thought that ordinar-

"ily it would carry about 3500 inches and that the David

"Creek Ditch would bring in 600 or 700 more." (Trans.,

p. 359.)

Notwithstanding that Niggemeyer denies having made

this statement, it is evident that this must have been the

basis upon which the amount of water was estimated,
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and the compromise made, for 3500 and 700 make

4200 inches, the amount agreed to be divided. It seems

clear that the way the matter was figured was that if the

Campion Mining and Trading Company gained the law

suit, all they would receive was the 1500 inches of water

contained in Buffalo Creek. Nome River, inclusive of

Buffalo Creek, carried the year before at a very dry sea-

son, some three thousand inches, but as Niggemeyer stat-

ed, it would ordinarily carry 3500 inches. It is plain,

therefore, that even at a period when the flow would be

least, say three thousand inches, after the Miocene

Ditch Company had received its 2100 inches, there would

still be nine hundred inches for the Campion people and

in addition thereto the six or seven hundred inches that

were to come by reason of the construction of the David

Creek and Grand Central River ditches, at the joint ex-

pense of both parties.

This was evidently the understanding of all parties

and appears further from the affidavit of Dr. Whitehead,

who demonstrated, as he said to Niggemeyer, that his

company would necessarily make more money at the low-

ered rate of contract with the Seward Ditch Company

under the compromise, by reason of the increased water

to be afforded it, than it could under the old agreement

if it won out in the law suit and got all it claimed.

(Trans., p. 373.)

In conclusion, I submit, your Honors, that it cannot be

possible that it was within the power of the Court be-

low upon a summary motion of the character shown by
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this record, to find by its order in vacating the decree

herein, that gentlemen heretofore above reproach, were

guilty of misconduct so grave as to amount to gross

fraud, and this without a hearing controlled by the ordi-

nary and usual rules of evidence. It cannot be possible

that the lower Court could upon such a motion, and in

violation of the most elementary equitable principles,

ignore the fact that ten thousand dollars had been ex-

pended by the Miocene Ditch Company in carrying out

this decree, make no attempt to place the said company

in statu quo, and its action be sustained by this Honor-

able Court.

It surely cannot be the law that the lower Court could

do these things within its discretion, could make the

order complained of, involving issues of such gravity and

property rights covering thousands of dollars, and its ac-

tion not be subject to the review of this appellate tri-

bunal. It seems to me that the bare assertion of this con-

tention of counsel is a denial thereof.

If your Honors please, asking a consideration of the

briefs on file, we close.
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The matter was submitted to the lower court on

affidavits so that this court is in exactly the same

position with exactly the same opportunities for a

correct determination of the facts as was that court.

Appellate courts are loth to review facts found on

the oral testimony of witnesses, because they have

not the same opportunity from observation of their

demeanor and appearance to judge of their credibil-

ity; but where the evidence was entirely by affidavit,

this reason fails.

To quote from our brief: "Everything which

" was before the trial judge is before this court,

" which has exactly and fully and precisely every

" facility for correctly and accurately arriving at

" exact justice, which can be attributed to the court

" below. We submit that properly speaking no

" question of discretion can arise; but that this court

" should put itself in the place of the trial judge and

" decide the case as it would have decided in a case

" of original rather than appellate jurisdiction."

And what would be a proper exercise of judicial

discretion by a court of first instanced On compli-

cated issues of fact, should the court decide without

giving the respondent the right to cross-examine the

movant's witnesses'? Should it decide upon the

"dogmatic assertions" of carefully prepared ex

parte affidavits'? We contend that in no case, in an

exercise of sound discretion, should a derision be

made on evidence by affidavits, where the issues are

involved and conflicting, unless the necessity is im-



perative, and no other remedy is given by the law,

for evidence by affidavit is contrary to the spirit of

the common law.

The Campion Company had its remedy in equity.

As said by Judge Story in his work on Equity

Pleadings, Sec. 426:

"There is no doubt of the jurisdiction of
courts of equity to grant relief against a former
decree, where the same has been obtained by
fraud and imposition. * * * This must be
done by an original bill ; and there is no instance
of its being done by petition, although it seems
once to have been thought that a decree as well

as any interlocutory order, could be set aside

for fraud by petition only. When a decree has
been so obtained, the court will restore the par-
ties to their former situation, whatever their

rights may be."

In Foster's Federal Practice (3d Ed.), Sec, 358,

it is said:

"There are dicta stating that a decree ob-

tained by fraud may be set aside upon petition,

but it was finally settled that after enrollment
a decree could only be impeached for this ac-

count by an original bill. This is the only
manner in which a decree entered by consent
can be impeached/'

We respectfully submit that the Miocene Com-

pany's right to cross-examine witnesses produced

against it, was not to be arbitrarily withheld by the

trial judge. Sound judicial discretion demanded

that that right should be given whenever possible,

for cross-examination is the most effective means of
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the motion did not deprive the Campion Company

of its right of attack upon the decree, but only of its

method of attack. It still had the right to resort to

equity, and it still lias that right.

This point was fully presented to the court in our

brief, and it is with the greatest respect and defer-

ence that we assert that we deem ourselves aggrieved

by the total failure of the court to consider or even

notice it.

His Honor Judge Ross, in his opinion, while inti-

mating that Niggemeyer had not authority to con-

sent to the entry of the decree, does not decide this

question, but passing it, assumes, for the purposes of

the opinion, that he had authority, yet holds that he

did not consent. In that opinion it is said, refer-

ring to the DuBose affidavit: "Nothing, we think,

" can be plainer from these statements of DuBose
" himself, than that Niggemeyer never did in fact

" consent to the so-called compromise, but, on the

" contrary, protested against its being carried into

" effect, and that DuBose undertook to assume the

" responsibility."

Even if we carry the assumption of dissent to the

extreme and say that Niggemeyer positively and em-

phatically forbade DuBose to consent to the decree,

the record shows without conflict that Niggemeyer

knew that DuBose was going to consent, that he saw

and knew the contents of the stipulated amendments

to the pleadings, the findings and decree, when they



were in Judge Moore 's hands and before the findings

and decree had been made and entered, and that he

expressed no dissent either to the judge or to the

plaintiff. There is no conflict that DuBose held

himself out as clothed with plenary power to con-

sent to the settlement of the action which was

effected, and that Niggemeyer knowing that he so

held himself out and that the other side believed

that Niggemeyer authorized and consented to the set-

tlement, never conveyed the slightest hint of his

dissent.

DuBose told Niggemeyer that he wTas going to take

the responsibility, as Judge Ross quotes in his opin-

ion. This was on the 25th day of July. The find-

ings and decree were not made until the following

day. After leaving DuBose 's office and the day 'be-

fore the decree was made, he went to Judge Moore,

who informed him of "the facts as set forth in the

" papers submitted by said DuBose and Mr.Orton"

(Record, p. 314). He then "informed the judge

" that the effect of said settlement and consent de-

" cree by DuBose would cause his company to be

" short of water, and asked the court to advise him
" what to do; that the court declined to do so, but

" suggested that he should consult with his attor-

" neys" (p. 315). But he never went near them

for many days after the decree was entered and

never gave any intimation of dissent to the adverse

party until the proceedings to vacate the decree

were instituted.
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If a client is present in open court, and hears his

attorney consent to the entry of a decree against

him, without expressing any dissent to his action,

and by his silence apparently acquiescing in his ac-

tion, shall he be heard thereafter to say, when the

adverse party has acted upon the strength of that

decree, "My attorney had no authority to consent"?

Has he not held out his attorney as clothed with

authority? Is Niggemeyer's position any different

when he knew that his attorney was going into court

to do the very thing he did : to consent to the filing of

the stipulated amendments and to the making and

entry of the stipulated findings and decree?

In Preston v. Hill, 50 Cal. 42, it is said:

"In this case the attorney entered into the

compromise in defiance of the protest of his

client ; and in open court, in the presence of the

adverse attorney, the client remonstrated
against it as having been made without author-
ity, and insisted that the trial should proceed.
* * * yjj, patterson having exceeded his au-

thority in entering into the compromise, which
fact was known to the adverse attorney at the

time, and was brought to the attention of the

court before the decree was entered, I am of

opinion that the plaintiffs are not bound by it,

and that it should be set aside."

But furthermore he maintained silence until after

the plaintiff had expended considerable money in

carrying the decree into effect. During seven weeks

the plaintiff was engaged in this work and expended

ten thousand dollars (p. 387). During this time he



also denied rumors that he had not agreed to the

settlement (p. 326).

These are undisputed facts which are not noticed

in the court's opinion.

With all deference to his honor Judge Ross, we

respectfully submit that Mr. DuBose's affidavit

shows that Niggemeyer did consent to the compro-

mise. After the first interview on July 23rd be-

tween DuBose and Niggemeyer, the latter said "that

" he would take the settlement if he could make
" terms with Doctor Whitehead to furnish the

" money". That evening he said that "he was still

" of the opinion that he would agree to the settle-

" ment". The following day he saw Dr. Whitehead,

who agreed to furnish the money. DuBose and Mr.

Orton went to the judge on the afternoon of that day

and told them that the case had been settled. In the

evening Niggemeyer came to DuBose crying and

wanted to drop the deal for he had been advised that

he would be in contempt of court if he made the set-

tlement, by reason of an injunction issued out of an

Illinois court. DuBose advised him he would not be

in contempt, he "went away completely satisfied"

and "told affiant to go on with the settlement". The

next day he seemed to be still somewhat doubtful,

but on the next morning, July 2$th, he "again

" told affiant to go on with the settlement at that

" time", the only condition being that he should not

sign anything that would get him into contempt of

court. This affidavit on its face shows not less than



four times that Niggemeyer consented to and in-

structed his attorney to proceed with the settlement,

and with the greatest deference to Judge Ross we

submit that he erred when he said ''Nothing, we
" think, can be plainer from these statements of

" DuBose himself than that Niggemeyer never did

" in fact consent to the so-called compromise".

In regard to Niggemeyer 's authority the court

say: "Its sole representation in Alaska, apart from
" its attorney, DuBose, was its secretary, Nigge-

" meyer, Avhose affidavit, filed in the court below in

" support of the motion to vacate the so-called com-

" promise decree, states in effect that he was sent by
" the president and board of directors of the appel-

" lee to Nome, Alaska, to assist the attorneys of the

" company in trying the cause, 'but was not given

" 'any authority or directions to enter into any
" 'combination with other companies, or to make any
" 'settlement or compromise with plaintiff, or to do

" 'any other act than to have the said cause tried

" 'and submitted to the court'."

We submit that the record shows actual authority

or at least apparent authority upon which the Mio-

cene Ditch Company was justified in relying. These

are statements made by the agent after the act. Ap-

pellee's own counsel in argument referred to them

as "general deductions which go beyond the pale of

" ultimate facts". We find from the record that

Niggemeyer, with the president of the Campion Ditch

Company, carried on negotiations looking to a set-



tlement almost identical with the one made by this

consent decree. We find him also with the president

entering into a contract with the Seward Ditch Com-

pany for the sale of water closely related to the mat-

ters herein in controversy, so closely, in fact, that it

provided that no settlement should be made of these

matters without the consent of the Seward Company

(p. 371). The president of the Campion Company
thereupon told the manager of the Seward Company
that Niggemeyer would be in Nome the next sum-

mer, as the manager of the company, and could

carry into effect a sale of personal property there-

tofore made ancillary to the contract for the sale of

the water rights. The next summer Niggemeyer

closed up this matter and also borrowed several

thousand dollars for the account of his company

(p. 374). Niggemeyer pending the negotiations

which resulted in the consent decree, consulted with

the manager of the Seward Company and induced

him not only to consent to it but to advance the

money necessary to carry it into effect (pp. 360,

374).

The evidence is undisputed that before the fact the

company held Niggemeyer out and he held himself

out as the general manager of the company. His

own acts and declarations at that time show beyond

controversy that he considered himself clothed with

plenary power. And now it is this man himself, not

under instructions from his company, out of his own

motion, who is permitted, to (five himself the lie; to
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say all the representations which I made to you as to

my authority and upon which you relied were false.

After the fact is accomplished, after he dis-

covers that the Wild Groose Company would have

paid him more for these water rights (p. 366), after

it becomes very much to his interest to change front,

he makes this "dogmatic assertion", this "general

" deduction which goes beyond the pale of ultimate

" facts", that he did not have authority; and that

assertion is permitted to outweigh all prior asser-

tions made by the other officers of the company,

made by himself, either expressly or by his actions,

made at a time when self interest was not speaking.

In spite of his "dogmatic assertion" that he had

no actual authority, it cannot be gainsaid that he had

apparent authority, that Mr. Metson, acting for the

Miocene Company, was justified in relying thereon,

and that the Campion Company is now estopped to

deny that authority. Mr. Metson had talked settle-

ment with Herhold, the president, DuBose, the at-

torney, and Niggemeyer, the secretary, in Chicago.

In Nome he finds Niggemeyer the sole officer of the

company and exercising the functions of a general

manager. He and DuBose, two of the three who

had talked settlement in Chicago, are present.

DuBose tells him that Niggemeyer consent? to the

settlement. Niggemeyer, who knows all about it,

never disaffirms it or breathes a word of dissent.

Let us look at the matter from the practical and

every day standpoint. Was not the show and out-
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ward appearance of authority such that Metson was

justified in relying thereon'?

We submit, there can be but one answer: he was,

and the company is bound by the apparent authority

of the agent.

Respectfully submitted,

John Garber,

J. C. Campbell,

W. H. Metson,

Thomas H. Breeze,

Attorneys for Appellant.

I hereby certify that in my judgment the foregoing petition for

rehearing is well founded in point of law, and that the same is

not interposed for delay.

Attorney for Appellant.
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Stipulation as to Printing Record.

The parties hereto, by their respective attorneys, agree

that in printing- the record, captions after the first may

be omitted, and "Title of Court and Cause," with name

of pleading or paper, may be inserted in lieu thereof;

that unless required by the rules of this court, file-marks

need not be printed, and that all stipulations, not found

in the bill of exceptions, and all papers connected with

the writ of error, other than the writ, order extending*

the return day thereof, citation and assignment of errors,

may be omitted.

Dated at Fairbanks, Alaska, this 25th day of Septem-

ber, 1905. PRATT & JOHANSON,

Attys. for Plaintiffs in Error.

HEILIG & TOZIER,

Attys. for Defendant in Error.

[Endorsed]: United States Circuit Court of Appeals,

Ninth Circuit. John Cascaden et al., vs. Joseph Bortolis.

Stipulation. Filed Oct. 20, 1905. F. D. Monckton, Clerk.



No. 159.

John Cascaden et al.

In the District Court for the Territory of Alaska, Third Div-

ision.

JOHN CASCADEN, JOHN BERN-
STEIN, RICHARD STEIN, LOUIS K.

PRATT and CARL M. JOHANSON,
Plaintiffs,

TS.

JOSEPH BORTOLIS,
Defendant. /

Complaint.

The plaintiffs for cause of action against the defendant

allege:

I.

That at all times mentioned herein and since April

15th, 1904, they were the owners in fee against all per-

sons except the United States, and entitled to the pos-

session of the following described lots or parcels of real

property, situate in the town commonly known as "Gates

City," in the Fairbanks Recording District, in the said

Territory of Alaska, to wit:

Lot number thirty-three (33) in block number one (1),

together with the log cabin sixteen by eighteen feet (16'

xl8') thereon situate, and the south sixteen feet by thirty

feet (16'x3(K) in depth, fronting on First avenue of lot

number forty-five (No. 45) in block number two (No. 2)

with the log cabin fourteen by sixteen feet (14'xlC/)

now standing thereon, as such lots and blocks appear on
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the plat of said town prepared by R. A. Jackson, C. E. on

January 19, 1905, at the instance and request of these

plaintiffs.

II.

That hitherto, and in September, 1904, without the

knowledge or consent of these plaintiffs, the defendant

wrongfully intruded himself upon said lots, and has con-

tinued from the time of his first occupancy thereof down

to the filing of this complaint, to trespass thereon, and

unlawfully and wrongfully withheld the possession

thereof fron 1 these plaintiffs, and has, and continues to

himself occupy and oust them from all possession and

use of said lots, and the appurtenances. That since said

wrongful occupancy by defendant he has erected the

buildings above described, and now claims to own the

same, and to have the right to possess the lot and part

of lot on which they stand, as well as the improvements,

\ ef«is j s to l e-move therefrom at the demand of these

plaintiffs, made prior to the institution of this action.

III.

That the rental value of said lot, part of lot and build-

ing is the sum of forty-one dollars ($41.00) per month,

md the plaintiffs have been damaged by reason of the

wrongful acts of defendant, as above detailed, in a sum

equal to forty-one dollars ($41.00) per month, from the

date of occupancy by defendant, to wit, from the month

of September, 1904.

Wherefore the plaintiffs pray that they be adjudged

the owners of, and entitled to the possession of said lot
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and part of lot, and appurtenances; that defendant be

adjudged to have no right or title thereto, and be re-

moved therefrom, and that plaintiffs recover from de-

fendant their damages, as well as costs and disburse-

ments.

PRATT & JOHANSON,

Attorneys for Plaintiffs.

United States of America,

Territory of Alaska,

Third Division,—ss.

Louis K. Pratt, being duly sworn, says: That he is

one of the plaintiffs named in the above-entitled action;

that he has read the foregoing complaint; knows the con-

tents thereof and that the same is true.

LOUIS K. PRATT.

Subscribed and sworn to before me this 20th day of

March. 1905.

[Seal] J. SULLIVAN,

Notary Public in and for Alaska, Residing in Fairbanks.

[Endorsements] : Filed in the U. S. District Court, Dis--

trict of Alaska, 3d Division. March 20, 1905. A. R.

Heilig, Clerk.

[Title of Court and Cause,]

Answer.

Now comes the defendant, and for answer to the com-

plaint herein alleges:
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I.

He denies the allegations contained in paragraph I of

said complaint.

II.

He denies the allegations contained in paragraph II

of said complaint, except in so far as they are herein-

after admitted.

III.

He denies the allegations contained in paragraph III

of said complaint.

For a further and affirmative defense, defendant al-

leges :

I.

That during the month of September, 1904, the defend-

ant entered upon certain vacant, unappropriated public

lands of the United States, situated in the Fairbanks Re-

cording District, District of Alaska, and built thereon

for his own use, two log cabins, entered into the per-

sonal use and possession of the same and of such an

amount of land about the same as was required for the

convenient use and occupation thereof, and has to this

day continued and still is in the actual possession of the

said cabins and lands.

II.

That the defendant believes that the cabins so con-

structed by him, and the land so occupied by him, are

the same cabins and lands which the plaintiffs have des-

cribed and intend particularly to describe in the com-

plaint herein.
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III.

That defendant, as against all persons except the

United States, is the owner in fee and entitled to the

possession and has the present right of possession of said

cabins and lands and is in the actual physical possession

thereof;

Wherefore defendant prays that he be adjudged the

owner of and entitled to retain possession of said cabins

and lands and that plaintiffs be adjudged to have no

right or title thereto.

And for costs and disbursements.

HEILIG & TOZIER>

Attorneys for Defendant.

Joseph Bartolis being duly sworn, deposes and says

that he is the defendant above named; that he has heard

read the foregoing answer and that the allegations

therein contained are true.

JOSEPH BARTOLIS.

Subscribed and sworn to before me this 15th day of

April, 1905.

[Seal] JOHN F. DILLON,

A Notary Public in and for the Territory of Alaska.

[Endorsements] : Filed in the U. S. District Court,

District of Alaska, 3d Division. Apr. 18, 1905. E. J.

Stier, Clerk. Rec'd copy Apr. 18, 1905. Pratt & Johan-

son, Attys. for Pltfs.
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[Title of Court and Cause.]

Reply.

The plaintiffs for a reply to that part of defendant's

answer designated by him as "a further and affirmative

defense," which commences toward the bottom of page

one thereof, says:

I.

That they deny the allegations of paragraphs one and

two, to the effect that in September, 1904, defendant en-

tered upon certain vacant unappropriated lands of the

United States, being the parcels of land in controversy,

but on the contrary aver affirmatively that such lands

when so entered upon by defendant were the private prop-

erty of the plaintiffs, John Cascaden, John Bernstein and

Richard Stein, and were at the date of the commence-

ment of this action the property of all said plaintiffs.

Replying to paragraph 3 on page 2 of the answer, plain-

tiffs deny generally the statements therein contained, ex-

cept the last line thereof, to wit: "And is in the actual

physical possession thereof."

Wherefore plaintiffs pray judgment against the defend-

ant as in their complaint.

PRATT & JOHANSON,

Attorneys for Plaintiffs.

Received a copy of the foregoing reply this 22d day of

April, 1905.

HEILIG & TOZIER,

Attorneys for Defendant.
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United States of America,

District and Territory of Alaska,—ss.

Louis K. Pratt, on oath says that he is the attorney in

the above-entitled cause, that he has read the foregoing

reply and is familiar with the statements therein con-

tained and the same are true.

LOUIS K. PRATT,

Subscribed in my presence and sworn to before me this

21st day of April, 1905.

[Seal] FRED. M. BROWN,

Notary Public in and for the District of Alaska.

[Endorsements] : Filed in the U. S. District Court, Dis-

trict of Alaska, 3d Division. April 22, 1905. E. J.

Stier, Clerk.

[Title of Court and Cause.]

Formation of Trial Jury and Trial.

And now, to wit July 6th, 1905, this action was called

for trial. Then appeared the plaintiff and his attorneys,

Pratt & Johanson, and the defendant and his attorneys,

Heilig & Tozier. Both parties announced themselves

ready for trial. The following trial jury was duly drawn,

impaneled and sworn to try this case, viz. : J. W. Willison,

T. S. Branson, Ben. Goodman, F. Monroe, C. E, Jones,

B. L. Bower, John Dougherty, G. W. Greenland, W. H.

Gilcher, Frank Jones, Nels Rasmussen, and S. J. Halbert.

Thereupon the plaintiffs stated their case to the jury
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and the defendant stated his defense. Whereupon

John Cascaden was sworn and testified upon behalf of

the plaintiff, and the Court, after cautioning the jury

as to their conduct, ordered a recess.

Ent. Journal, page 509, July 6th, 1905.

[Title of Court and Cause.]

Trial—Continued.

And now, to wit, July 7th, 1905, this cause was called

for trial. Then appeared the plaintiff and his attorney

and the defendant and his attorney, and the jury, and the

roll of the jury being called, they were all present and an-

swered to their names, the same as on yesterday.

Whereupon R. A. Jackson, A. J. Steele, Patrick Camp-

bell, John Long, were sworn and testified upon behalf of

the plaintiff. Plaintiff rests. Wm. L. Lopes and Joseph

Bartolis were sworn and testified upon behalf of the de-

fendant, and the Court ordered a recess.

Entered Journal 3, page 510, July 7th, 1905.

[Title of Court and Cause.]

Order Discharging Jury for Failure to Agree Upon Verdict.

And now, to wit, July 8, 1905, come into open court

the jury heretofore duly impaneled and sworn to try this

cause, conducted by the officer of the court who has had

them in charge since they retired to their room for delib-

eration. Then also appeared the plaintiff and his at-
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torneys, Pratt & Johanson, and the defendant and his

attorneys, Heilig & Tozier. And the roll of the jury be-

ing called, all the members thereof were found present

and answered to their names, and the jury being asked

whether they had arrived at a verdict, the foreman thereof

answered that they had not, and that it was impossible

for them to agree. The Court asked the jury whether

it was a question of law or of fact that was in the cause

of them not coming to an agreement, and the jury an-

swered that it was a question of fact of evidence and that

it was impossible for them to come to an agreement

Whereupon the Court discharged the jury from any fur-

ther consideration of the case, and ordered a recess.

Entered Journal No. 3, page 517, July 8, 1905.

[Title of Court and Cause.]

Motion to File Amended Answer.

Comes now the defendant and moves the Court that he

be permitted to file his amended answer herein hereto at-

tached.

HEILIG & TOZIER,

Atty. for Deft.

[Endorsements] : Filed in the U. S. District Court, Dis-

trict of Alaska, 3d Division. Aug. 22, 1905. E. J. Stier,

Clerk.



rs. Joseph Bortolis. 11

[Title of Court and Cause]

Order Allowing Filing of Amended Answer.

This action comma on to be heard this 22d day of Aug-

ust, 1905, on motion of defendant for leave to file an

amended answer. Present attorneys for both parties.

Upon due consideration defendant is permitted to file his

amended answer.

Entered Journal 4, page 44, August 22, 1905.

[Title of Court and Cause.]

Amended Answer.

Comes now defendant and for his amended answer

herein denies the allegations contained in paragraph I of

said complaint.

Denies the allegations contained in paragraph II of

said complaint except in so far as they are partly herein-

after admitted.

Denies the allegations contained in paragraph III of

said complaint.

And for a further defense he alleges

:

That during the month of September, 1904, the defend-

ant entered upon certain, vacant, unappropriated public

lands of the United States, situated in the Fairbanks Re-

cording District, District of Alaska, and built thereon

for his own use two log cabins, entered into the personal

use and possession of the same and of such an amount of

land about the same as was required for the convenient

use and occupation thereof, and has to this day continued,
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and still is, in the actual possession of said cabins and

land.

2. That defendant believes that the cabins so con-

structed by him, and the land so occupied by him, are the

same cabins and lands which the plaintiffs have described

and intend particularly to describe in the complaint

herein.

3. That said cabins are situate in what subsequently

became long prior to the beginning of this action, and is

now the townsite of Gates City.

4. That the inhabitants of said townsite number more

than three hundred, and defendant is an occupant of said

town, and a large number of dwellings for the purpose of

carrying on business therein have been constructed upon

said townsite and are used for said purposes. That said

townsite embraces about eighty acres of land and it is

the intention of the occupants thereof to enter the same

for townsite purposes for the several use and benefit of

the occupants of such townsite, and secure patent there-

for, in accordance with the provisions of the act of Con-

gress in such case made and provided.

5. That defendant is the owner and entitled to the pos-

session of said cabins and grounds, and claims the same

as an inhabitant of said townsite and as a prior occupant

of said premises.

Wherefore defendants prays judgment that plaintiffs

are not entitled to the possession of the premises above

described. And for his costs and disbursements.

HEILIG & TOZIER,

Attorneys for Defendant.



vs. Joseph Boriolia. 13

United States of America,

Third Division, Alaska,—ss.

Joseph Bartolis, being first duly sworn, deposes and

says that he is the defendant named in the above-entitled

action ; that he has heard read foregoing answer and that

the allegations therein contained are true as he verily be-

lieves.

JOSEPH BARTOLIS.

Subscribed and sworn to before me this 22d day of Aug-

ust, 1905.

[Seal] ALBERT R. HEILIG,

Notary Public, District of Alaska.

[Endorsements]: Piled in U. S. District Court, Dis-

trict of Alaska, 3d Division. August 22, 1905. E. J.

Stier, Clerk.

[Title of Court and Cause.]

Demurrer to Second Defense in Amended Answer.

The plaintiffs demur to that part of defendant's amended

answer commencing with the words "And for a further

defense he alleges," for the reason that that part of the

said answer does not set forth sufficient facts to state a de-

fense to the complaint of the plaintiffs.

PRATT & JOHANSON,

Attorneys for Plaintiffs.

[Endorsements] : Filed in the U. S. District Court, Dis-

trict of Alaska, 3d Division. Aug. 23d, 1905. E. J.

Stier, Clerk.
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[Title of Court and Cause.]

Demurrer to Second Defense in Amended Answer.

Overruled. Exception Allowed.

August 23d, 1905.

Ent. J. 4, page 51, Aug. 23, 1905.

[Title of Court and Cause.]

Reply to Amended Answer.

Plaintiffs for reply to the first paragraph of that part

of the amended answer styled "And for a further defense

he alleges," deny that in the month of September, 1904,

or at any other time mentioned in the pleadings, the land

in question was vacant and unappropriated public lands

of the United States and deny that defendant built the

cabins on unappropriated lands, but on the contrary al-

lege the lands so built upon by defendant were at the

time the property of these plaintiffs as alleged in their

complaint.

Relying to paragraphs IV and V of the amended an-

swer, plaintiffs deny all the allegations thereof generally.

Wherefore, plaintiffs pray judgment as in the com-

plaint. PRATT & JOHANSON,

Attorneys for Plaintiffs.

United States of America,

Territory of Alaska,

Third Division,—ss.

Louis K. Pratt, being duty sworn says, that he is one

of the plaintiffs named in the above-entitled action; that
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he lias read the foregoing reply, knows the contents there-

of, and that the same is true.

LOUIS K. PRATT,

Subscribed and sworn to before me this 23d day of

August, A. D. 1905.

[Seal] C. C. HEID,

Notary Public in and for the Territory and District of

Alaska.

[Endorsements] : Filed in the U. S. District Court, Dis-

trict of Alaska, 3d Division. Aug. 23d, 1905. E. J.

Stier, Clerk.

[Title of Court and Cause.]

Formation of Trial Jury and Trial.

And now, to wit, August 23, 1905, this action was called

for trial. Then appeared the plaintiffs and their attor-

neys, Pratt & Johanson, and the defendant and his at-

torneys, Heilig & Tozier. Both parties announced them-

selves ready for trial. Thereupon the following trial jury

was duly drawn, impaneled and sworn to try this case,

viz. : M. R. Proebstel, P. C, Springborg, Henry Hyde, Geo.

Albright, Joe Merrit, J. C. Schaffer, J. Taylor, E. Gram-

mon, A. B. Ferguson, M. L. Peters, Wm. McMullen and

H. D. Weide. Thereupon the trial proceeded. Counsel

for plaintiffs makes his statement to the jury followed

by counsel for the defendant, John Cascaden, Homy

Ray, David Cascaden and Daniel McCarthy were sworn

and testified upon behalf of the plaintiffs. Plaintiff at
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this time introduces and reads to the jury a transcript of

the testimony of Patrick Campbell given at the former

trial of this case. Thereupon H. A. Steele was sworn and

testified upon behalf of the plaintiff. And time for re-

cess having arrived the Court cautioned the jury as to

their conduct and ordered a recess.

Ent. J. 4, page 52, Aug. 23, 1905.

[Title of Court and Cause.]

Trial—Concluded.

And now, to wit, August 24, 1905, this cause was called

for trial. Then appeared the plaintiffs and their attor-

neys, Pratt & Johanson, and the defendant and his attor-

neys, Heilig & Tozier. And the roll of the jury being-

called all the members thereof answered to their names

and were found present, the same as on yesterday.

Whereupon H. A. Steel, C. M. Johanson and Tim Buck-

ley were sworn and testified upon behalf of the plaintiff.

The defendant thereupon moves for nonsuit, which the

Court denied. Exception ; exception allowed, Joseph

Bartolis was sworn and testified upon his own behalf

(Anton Micho being sworn as his interpreter). Howard

Benson and T. L. Jirich were also sworn and testified

upon behalf of the defendant. At this time the defend-

ant read the testimony of Thos. Hamlin and Harry Burro,

given at the former trial of this case. Whereupon the

plaintiff moves the Court to instruct the jury to bring in

a verdict in favor of the plaintiffs, which was denied. Ex-

ception ; exception allowed. The plaintiff then addresses
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the jury followed by counsel for the defense and counsel

for plaintiff closes the argument to the jury. Thereupon

the Court instructs the jury as to the law and hands (hem

two forms of verdict. The jury then relived to the jniy-

rooni in charge of two officers duly sworn as provided by

law.

Ent. J. 4, page 57, Aug. 24, 1905.

[Title of Court and Cause.]

Verdict c f Jury.

And now, to wit, August 24, 1905, come into open court

the jury heretofore duly impaneled and sworn to try this

case, conducted by the officers of the court who have had

them in charge since they retired to their room for delib-

eration. Then also appeared the plaintiffs with their

counsel Pratt & Johanson, and the defendant and his at-

torneys, Heilig & Tozier. And the roll of the jury being

called all the members thereof answered to their names

and were found present. And the jury being asked

whether they had agreed upon their verdict the foreman

thereof answered in the affirmative, and being required

so to do by the Court, the jury delivered and declared to

the Court their verdict, which is in words as follows, to

wit:

[Title of Court and Cause.]

Verdict for Defendant.

We, the jury, duly impaneled and sworn to try this

cause, wherein John Cascaden, John Bernstein, Richard
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Stein, Louis K. Pratt and Carl M. Johanson are plaintiffs

and Joseph Bartolis is defendant, do find that the plain-

tiffs are not entitled to the possession of the property de-

scribed in the complaint; that the defendant is entitled

to its possession, use and occupation for purposes of trade

or business under the United States land laws.

Fairbanks, Alaska, August 24, 1905.

M. R. PROEBSTEL,

Foreman.

And the verdict being such as the Court might receive,

the verdict was accepted by the Court and filed with the

clerk, and the jury discharged from further consideration

of the case.

Ent. J. 4, page 58, Aug. 24, 1905.

[Title of Court and Cause.]

Plaintiffs' Motion for New Trial.

Denied.

September 2, 1905.

Entered September 2, 1905, in Journal 4, page 93.

[Title of Court and Cause.]

Bil! of Exceptions.

This case came on for trial before the Court sitting

with a jury on Wednesday, August 23d, 1905, at 9:30

A. M., Honorable James Wickersham, Judge, presiding.

Messrs. Pratt & Johanson, appearing as attorneys for the
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plaintiffs, and Messrs. Heilig and Tozier, for the defend-

ant. The following- proceedings were had and testimony

taken

:

On motion of Mr. Pratt, defendant consenting, the com-

plaint is amended by interlining the words "and since

April 15, 1904," in the first line of the first paragraph.

A jury of twelve men, after being sworn and examined

on voir dire, were accepted and sworn to try the case.

The Court took recess until 1 :30 P. M.

\fternoon Session.

Mr. Pratt makes opening statement on behalf of the

plaintiffs.

JOHN CASCADEN, a witness called on behalf of the

plaintiffs, after being sworn, testified as follows

:

Mr. PRATT—Q. What is your name?

A. John Cascaden.

Q. You are one of the plaintiffs in this case?

A. Yes, sir.

Q. How long have you lived in this part of Alaska?

A. I came in in 1901.

Q. Had you lived in Alaska prior to that time?

A. Yres, sir. I came to the interior in 1898.

Q. What point? A. Eagle City and Dawson.

Q. Have you been engaged in mining since you came to

this upper country?

A. Yes, sir, very nearly all the time with the excep-

tion of one year when I followed other pursuits.
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Q. Were you engaged in mining in 1903 and 1904 in

this District? A. I was.

Q. At what point?

A. I was working a lay on No. 2, Below Creek Claim

on Cleary creek.

Q. During the winter of 1903 and 1904, where were

you living?

A. I was living on the Creek claim.

Q. Who were your partners during that time?

A. Dan McCarty, Harry Buro and Dave Cascaden

were living in the cabin with me.

Q. Dave Cascaden is your brother?

A. Yes, sir.

Q. What kind of work were you engaged in during

that winter?

A. Mining. I was working a lay there.

Q. Now, state to the jury whether or not at any time

during the winter you concluded to locate a placer claim

in that vicinity?

A. That winter, while cutting wood up here on this

hillside, I seen that that ground was not staked, and I

went and staked it and recorded it.

Mr. HEILIG.—Pardon me, are you proposing to tes-

tify in regard to this particular tract of land?

Mr. PRATT.—Yes, sir.

Mr. HEILIG.—Then, defendants object to the intro-

duction of any testimony relative to the location of a

placer mining claim purporting to cover property in con-
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troversy, upon the ground, that there is no allegation in

the pleadings relative to a placer mining claim, nor any

claim set forth in the pleadings that this property is a

part of a mining claim, nor that plaintiffs have title

thereto under patent from the United States as a mining

claim; that from the statement of counsel to the jury it

appears, that the land in controversy is a part of a town-

site platted by the plaintiffs and so alleged in their com-

plaint, and thait if plaintiffs claim they located a min-

ing claim and thereafter platted it, and used and

treated it as a townslte, that it was unwarranted and il-

legal, and that by such actions they abandoned and for-

feited all claim to said land by virtue of a mining loca-

tion.

(Argument.) Objection overruled. Defendant ex-

cepts.

The COURT.—The Court will not make any comment

lpon the suggestion at this time, but will instruct the

ury at the proper time.

(Witness Continues.) That ground was not staked; all

he other ground was staked around there and it looked

ike it was a very favorable piece of ground, and I staked

t in good faith with the intention of mining it and re-

orded it.

Mr. PRATT.—Can you state to the jury the reasons

hat induced you to think that that was valuable mining

ground? A. I can.

Q. Tell the jury.
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A. I discovered that summer that they had struck

coarse gold on No. 2 Below.

Mr. HEILIG.—Q. Where do you mean they dis-

covered?

A. In the creek. They struck coarse gold, and after

we struck it on No. 2 Below, we struck a fine run of gold

there, and I considered it nothing but a big bar, and as

we cross-cut the ground, I did not strike any coarse

gold, and I thought that run of coarse gold was on the

bench; and this fine run of gold, instead of the pay-

streak running up and down the creek, as it naturally

would, it cut acrossed the claim running right toward

the hill; that is, it doesn't cut direct across the claim,

but it cut in at an angling position down stream and

into the hill, more into the hill than it did any other

way, so I considered that the gold had come from the

hill, and I went up there and staked the ground.

Mr. PRATT.—Q. Was there anything in the configu-

ration of the ground above there, Wolf creek, that had

anything to do with it?

A. There was Wolf creek coming out just above

there, and I understood that they had got good prospects

there carrying gold; and that there was not a great deal

of work being done on Wolf.

Q. Where does Wolf creek empty into Cleary in ref-

erence to this piece of ground?

A. It empties in on 1 Above.
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Q. About how far would that be above, from your

claim?

A. That would be one claim and it empties in at the

upper end of 1.

Q. On the next one above?

A. Yes, it might empty in on the lower end of Dis-

covery. I am not certain about that as I never paid any

attention where the mouth of the creek was.

Q. What is the next claim up the hill from No. 2 Be-

low Discovery, where you were working?

A. No; 1 Below.

Q. What is the next claim called?

A. That is known as the Yarnall Bench.

Q. Do you know who located that?

A. Yes, sir.

Q. Who? A. Al. Hilty.

Q. Howi long before was that located, before you lo-

cated your ground?

A. I think that was located about six months be-

fore I located this other bench.

Q. And Hilty disposed of it, and it is now owned by

Mr. Yarnall, is it? A. Yres, sir.

Q. Are mining operations going on on that at this

time?

A. Yes, sir. I would like to correct a statement

there: Hilty staked that claim for Dan McCarty, Senior,

and they each owned a divided half and Hilty sold his

half, and interest in it, to Jonnie Bennett, and Mr. Mc-
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Carty sold the upper half of his interest to Bill Hewen

and Mr. Hewen disposed of it to Yarnall.

Q. Yarnall now has the entire bench, No. 2?

A. No, sir. I don't know whose it is at the present

time. I believe Al. Hilty is interested in it still.

Q. There are extensive mining operations on that

now? A. Yes, on both of them.

Q. Tell the jury particularly what you did with ref-

erence to staking that claim?

A. Well, I went up and staked it with six stakes.

Q. Commence at the first stake and tell the jury

what you did on that stake—what you put on it?

A. I went up to the corner of the Yarnall claim

—

Q. Which corner? A. His upper corner.

Q. Upstream corner? A. Yes, sir.

Q. That would be his northeast corner, wouldn't it?

A. That would be the southeast corner. I went up

to that, corner of that claim and put up my initial stake.

Q. What was that, a wooden stake?

A. Yes, sir.

Q. Tell the jury what you put on that stake.

A. I put my notice on it; I claim 1320 feet down-

stream by 660 feet up the hill.

Q. Do you remember anything else that was on it?

Mr. HEILIG.—Q. Is this the notice you put on the

stake? A. Yes, sir.

Mr. PRATT.—Q. Give the entire contents of that so

far as you are able to remember.
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A. It was "I claim 1320 feet down stream by GGO feet

up hill for placer mining purposes. This claim is

known as Hillside Claim No. 2 Below Discovery on

Cleary creek.''

Q. Did you say anything" about the number of the

bench?

A. I do not remember whether I mentioned the num-

ber of the bench, or not.

Q. Was it dated? A. It was.

Q. Signed by yourself? A. Yes, sir.

Q. What did you next do with reference to the stak-

ing?

A. I went up the hill and put in a center stake and a

corner stake and measured it.

Q. What did you do with the line up there?

A. I blazed out my line and cut it out and came

down and done the same on the lower line.

Q. What, if anything, did you set up at the northwest

corner of the land, that would be

—

A. At the lower corner?

Q. Down the creek?

A. I set up a stake there.

Q. Did you put any mark on it?

A. Yes, sir.

Q. What did you do with these stakes on the upper

end, did you put any marks on them?

A. I believe I numbered my stakes, and I might have

put on some notice, but I am not certain in regard to
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that; it was sometime ago that I done that staking, but

I know that I marked them all.

Q. How did you mark, if at all, the down creek end

line? A. That line was blazed out.

Q. And the upper side line?

A. I cut that out too. The upper side line?

Q. Yes?

A. I didn't cut the upper side line out.

Q. Did you blaze that?

A. No, not the upper side line. I blazed my two end

lines, my upper and lower end and my down hill line.

Q. The two end lines and the lower line, you cut

through ? A. Yes, sir.

Q. You put stakes up at the four corners?

A. Yes, sir.

Q. All of them marked? A. Yes, sir.

Q. And the brush cut out on the three lines you have

mentioned?

A. Yes, that is, as much as I could; the snow was

very deep at the time I staked it; in some places it was

as deep as four feet on that hillside.

Q. What, if anything, did you do, Mr. Cascaden, with

reference to making out and sending in for record a lo-

cation notice?

A. I made out a location notice and had it recorded.

Q. When?

A. I located that on January 5th, and I think I sent

it in somewheres along the 7th.



VS. Joseph Bortolis. 27

(Testimony of John Cascaden.)

Q. Where did you continue to reside from that time

until April and May, 1904?

A. I resided on Creek Claim No. 2, Below, where I

was working- the ground.

Q. These men you mentioned were there with you,

were they? A. Yes, sir.

Q. Was there anything that happened during that

time that called your attention directly to the impor-

tance of a discovery upon that ground?

A. There was.

Q. What was it?

A. Sigler located the Freeman Bench and the Hilty

fraction on one above and sunk a hole and made a dis-

covery and claimed it on those grounds.

Q. State to the jury whether that was a subject of

frequent conversation between you and these men you

were with?

A. Yes, sir, that came up frequently, and there was

a good deal of controversy between Hilty and others

with reference to the matter of whether he would be able

to hold his claim, or not, on that discovery question.

Q. What did you do, if anything, with reference to

making a discovery on this ground of yours afterwards?

A. In the latter part of April, or the first of May, I

went up there, and in a gulch that carried at that time

half a sluice-head of water, I should judge, I went up

and made a discovery. First, I had went up there and

made a water hole where we could get clear water, as
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the water in the creek during the sluicing time was all

full of sediment. I went up there and dug this hole to

get this hillside water, and in this hole I made a dis-

covery, a surface discovery.

Q. Tell the jury the particulars of that.

A. I got as high, I think, as a cent, though I never

weighed it. It was a very small prospect, I panned it

in this hole where I got it.

Q. Describe to the jury the nature of the debris there

that, you dug into.

A. In this gulch there was gravel and sand and rock,

some of it was wash and some of it was slide. In this

gulch where I made this discovery.

Q. Had the water run over it sufficiently to clear off

the mold and all of that sort of debris?

A. Yes, sir.

Q. The heavier material

—

Mr. HEILIG.—I object to the form of the question.

Let the witness testify.

The COURT.—Yes. Objection sustained.

Mr. PRATT.—Q. What, if any other efforts did you

make about that time to make a discovery?

A. I sunk a hole.

Q. Where? A. I sunk a hole on the hillside.

Q. Upon what part of the claim?

A. Upon the lower end of the claim.

Q. Tell the jury particularly now about thait.

A. There was water running in this first gulch and in
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the second gulch to it on the lower end of the claim,

and I went up there on the side of the gulch and sunk a

hole four feet deep.

Q. Tell the jury how you had to proceed to get that

hole down.

A. I took and cut off the moss and put in four fires;

I believe it was four, though I wouldn't be certain; I

think four fires is what I put in that hole, and I panned

it as I prospected it down.

Q. What were the results?

A. The results was that I could get colors and I got

a small prospect on bedrock, as high as three cents.

Q. Now, in reference to that first prospect that you

got in the gulch, do you know about the mining opera-

tions there this summer.

A. I do, yes, sir.

Q. I will ask you to state where it was that you dug

for your first prospect in reference to the first hole that

was put down this summer.

A. It was right alongside of the two holes that were

sunk there on the lower end corner of the claim where

I got the first prospect.

Q. The first prospect that you got was in this little

gulch? A. Yes, sir.

Q. Where was it with reference to that gulch that

the first hole was dug that year?

A. Right alongside of it.

Q. Right alongside of it?
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A. Yes. There was one dug in front of it and one

along the side of it. They might both have been a little

ways in front of this first hole.

Q. I speak of now the hole that was dug this year

down five or six feet deep. A. Oh.

Q. Where was that with reference to this first

—

A. That was up the hill 150 feet or more may be 200

feet upstream.

Q. It was on the same gulch?

A. Yes, sir; and up the hill a little further.

Q. Was there anybody there with you at the time

that you were making these investigations, that saw

these prospects that you speak of? A. Yes, sir.

Q. Who were they?

Mr. HEILIG.—Specify the time.

Mr. PRATT.—Q. You say that was done in April and

May, 1904, do you? When was that done?

A. I couldn't give you the exact date of when that

was done. It was done while I was sluicing there the

last of April or the first of May; somewheres about that

time.

Q. It could not have been later than the fifteenth of

May?

A. No; it was not any later than that.

Q. Did you commence as early as the fifteenth oi

April.

A. No, I do not think so, it was in the latter part;
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we just started to sluice. I think it was somewhere

along about the first of May.

Q. Was there anybody there with you who knew

about that prospecting? A. Yes, sir.

Q. Who were they?

A. Dave Oascaden, Dan McCarty, Harry Euro.

Q. Now, Mr. Oascaden, what have you and your co-

owners done this year with reference to prospecting

that ground?

Mr. HEILIG.—We object to that as too general. I

want the time specified in the question.

Mr. PRATT.—I asked him, this season, during this

summer.

Mr. HEILIG.—The reason I want—that is, I want to

make an objection to work done since the beginning of

this action, and want to have the time fixed specifically.

Mr. PRATT.—I say within the last three months ; three

or four months.

Mr. HEILIG.—Is that the way you want your question?

Mr. PRATT.—Yes.

Mr. HEILIG.—We object, then, to the evidence of any

mining operations carried on by the plaintiffs during the

last three months, since the service of this summons on

March 31st, 1905, on the ground, that the title to the

claim by plaintiffs is based purely upon the question of

the location of a mining claim, and not upon a patent
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from the United States, and that plaintiffs' title must

have been good at the time they commenced their ac-

tion, and that no evidence is admissible which would

go to prove anything relative to title occurring since

the commencement of the action.

The COURT.—Objection overruled. Exception. It

might be admitted, and another reason is, that it is neces-

sary to show annual labor, and to show continuance of

work.

WITNESS.—There were three holes sunk on that claim

this summer.

Mr. PRATT.—Q. Take up the first one; where was

that?

A. The first hole was sunk, I should judge, a couple

of hundred feet from the lower end corner stake up the

hill a little ways. We sunk there, I believe, about eight

feet.

Q. Where was that with reference to the gulch where

you made your first discovery, and was it in the same

gulch?

A. No, sir. It was not a gulch ; it was in a little draw

above that.

Q. What do you mean by above that—up the creek?

A. Yes, sir; up the creek.

Q. How far away?

A. I should judge a couple of hundred feet ; maybe a

little more, or maybe less; I never measured the distance.
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Q. Tell the jury what the results were; what kind of

stuff did that go through, and how far was it to bedrock?

A. They went through about three feet of muck and

slide and rock, and they had about a foot, I think, of

sand, and about three or four feet of gravel and ground-

up schist and wash in the hole.

Q. State to the jury

—

Mr. HEILIG.—Were you there?

A. I was there when the hole was finished.

Mr. PRATT.—State to the jury what, if any, test you

made?

A. The man that we had hired there to sink this hole,

he done the panning, and he done the work. I came up

this morning, and naturally, there was a good many peo-

ple hiterested in this hole, and there was some women and

men out there, and Mr. Hanlan went up and took a pan

and panned it.

Q. State who the men were who were digging that hole

for you? A. The Hanlan Brothers.

Q. Go on.

A. And they panned it, and they got prospects, and

this prospect I seen them get.

Mr. HEILIG.—In your presence? Are you testifying

about what you saw?

A. Yes, sir. He was panning the pan down when I

came up there.

Mr. PRATT.—Who was?
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A. Mr. Hanlan.

Q. Go ahead,

A. And he had, I think, three or four grains in this

pan ; we weighed it, and I believe it was four grains that

he had in it; something like that—twelve or thirteen

cents.

Q. Which Hanlan?

A. I do not know their names. I just know them as

the Hanlans.

Q. State to the jury whether you saw him dig the dirt

and put it in the pan?

A. No, sir. He was panning when I came up.

Q. You didn't see him take out the dirt?

A. I didn't see him take out the dirt; no, I didn't

come up the creek until he had finished taking out the

dirt. I judge this was ten or eleven o'clock in the day

and I just come up from the lower end of the creek and

he was up above panning at the time.

Q. Did you pan any out of that dump?

A. No, sir. I seen a pan taken out of there by a boy

that a woman living there had sent down into the hole to

pan.

Q. Where did he pan?

A. He panned in the hole.

Q. There was some water in that hole?

A. There was on the lower end of the hole; the bed-

rock was pitching there. He stood on the bedrock and

scraped up some dirt into the pan from the bottom of

the hole and panned it and he got colors, but I didn't
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think he took a full pan, and the woman condemned him

as a panner, and then I says to .Hanlan and Mr. Steele,

who walked down with me, I says to him, that we would

have them fill up this hole; cover it up.

Mr. HEILIG.—I object to any testimony of conversa-

tions between him and other parties.

WITNESS.—This was not a conversation; it was an

order I gave myself.

Mr. PRATT.—Tell us about that.

A. I told Mr. Hanlan to fill up that hole and cover

it up with brush, as it was near the street and anybody

was liable to come along at night and fall into it; so he

did; he didn't throw in all 'the dirt, but he threw in

considerable of it, as I was waiting upon him there. We
wore a;oing to pack a small boiler, four or five men, down

to another place to sink another hole, and he covered it

up by throwing in the top dirt, the dirt that came from

the bottom of the hole, and we took the boiler down to

where we sunk the other two holes.

Q. Explain to the jury about the other holes; where

were they from the Down Creek lower corner stake?

A. They was right near the lower corner stake of the

claim.

Q. About how far from this first hole?

A. Well, I should judge, a couple of hundred feet, or

more. I never measured the distance.

Q. IIow is the lay of the ground where that was done?
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A. The lay of the ground is in a draw there about

sixty feet wide at that place.

Q. Where these last two holes are dug?

A. Yes, sir.

Q. What was done there?

A. Sunk a hole about, I think, something like twenty-

five feet, or more, I don't exactly know the depth. I

know it was quite a deep hole, and he failed to timber this

hole.

Q. Who dug it?

A. Mr. Hanlan ; he was the one who handled it for us

Q. What did they use there in sinking?

A. A thawer, boiler and points, and they sunk this

hole and the water come along in these heavy rains and

filled it up again.

Q. Did you ever pan any in that?

A. No, sir; I didn't, Mr. Hanlan done the panning.

Q. You are familiar with the dumps that are below

on the Yarnall, are you not?

A. I know where they are.

Q. With the looks of them? A. Yes, sir.

Q. The color of the earth? A. Yes, sir.

Q. How does the debris that came out of that first

hole compare with that of the dumps lower down?

A. It appears the same; it is the same natural color

as what is in the creek.

Q. How far are YarnalFs workings below your lower

line where the big dumps were?



vs. Joseph Bortolis. 37

(Testimony of John Cascaden.)

A. Oh, they might be three or four hundred feet, I

don't know exactly. I never measured the distance.

Q. Which way is he working, do you know?

A. He ran his drifts uphill.

Q. Do you know for what distance?

A. No, sir. I was never in his drifts.

Q. What, if anything further, was done this summer

in reference to mining operations?

A. When this here hole filled up we had to sink an-

other hole in the same place only a little to one side, and

he has got that hole down now, I believe, something like

twenty-six feet; I am not sure; I didn't measure it; I took

his word for it; I looked into it and seen it was quite a

deep hole.

Q. Is it a timbered hole?

A. No, sir. I do not believe so. I looked into it, I

didn't see any timbers. He might have one or two tim-

bers in the corners, but it was not a complete timbered

hole.

Q. Partially timbered?

A. It might be by this time.

Q. What is the distance through the muck in those

last two holes?

A. There is three or four feet, I believe; maybe not

that much.

Q. Three or four feet?

A. Yes, sir. There are three or four feet of muck

there; the same as you can get down to the creek. Yon
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can find gravel in the wash on top in any stream, and if

you will dig beneath it far enough you can get muck.

Q. I only thought the muck was deeper up there, that

is all.

A. I don't know anything about that.

Q. What is the general character and color of the

debris that came out of that last hole as compared with

that that you saw in those dumps in that vicinity?

A. Why, as I say, up the hillside there was some slide

in it, but, as you got down, it is the same as you would

see on any of the other dumps, that is, the sediment and

wash and things were the same as you would see on any

other of the dumps.

Q. Can you, as a miner, describe the nature of this

debris that they raised out of these two deeper holes?

A. Well, I would call it schist, mostly.

Q. Now, Mr. Cascaden, after you made your discov-

ery in 1904, in April and May, I wish you to state to the

jury what the condition of that claim was with reference

to anybody being there?

A. At the time I staked that claim there was nobody

living there. I just went and staked it purely from a

mining point of view, and there was no one there at all

on the ground. Afterwards I gave a party permission

to go on there and cut some wood.

Q. Who was that? A. Fred Green.

Q. What became of him?

A. Well, sir, I don't know. I think Fred is on a

ranch down here on the Chenoa.
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Q. You never had anything to do with him besides

that, so far as that ground is concerned?

A. No, sir.

Q. Where were you after you got through making your

discovery, until in September, we will say?

A. I was prospecting on Oleary creek and its trib-

utaries.

Q. Were you about this claim any?

A. Not a great deal. After I went there, I went up

on Bedrock creek and opened that up.

Q. State to the jury when it was that you first knew

that anyone was going onto that ground and squatting

on it?

A. I came down to the store one day, and they told

me there was some people going to go up there and lo-

cate on it, that is, build on it?

Q. When was that?

A. I think some time in September.

Q. Was there anybody there at that time, in cabins?

A. No, no cabins on there at all.

Q. At that time? A. No.

Q. What do you know about this man Bartolis going

on there? Do you know anything about how he hap-

pened to go there?

A. No, sir. I don't know the man.

Q. Did you ever have any transaction with him one

way or another? A. No, sir.

Q. You have never talked with him about the matter?

A. I never spoke to him in my life, that I know of.
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Mr. PRATT.—Cross-examine.

Mr. HEILIG.—Mr. Gascaden, you never lived on the

ground yourself? A. No, sir; I never did.

Q. You did not build any cabin on it?

A. No, sir; I did not.

Q. The first thing you did yourself was to put up some

stakes? A. I staked it; yes, sir.

Q. How many stakes? A. Six stakes.

Q. Then you blazed three lines? A. Yes, sir.

Q. By blazing you mean cutting marks on trees?

A. I blazed and swarthed both.

Q. Did you swarth?

A. I swarthed the two lower lines, the upper and

lower end lines, and blazed.

Q. How wide?

A. Just wide enough so I could walk through.

Q. What was there for you to cut at the time?

A. There was wood; trees.

Q. How heavy were the trees?

A. Some of them were good-sized trees.

Q. What do you mean?

A. Big enough to saw sluice lumber out of.

Q. Were 'there many trees of that kind?

A. That hillside had a good many of them, yes.

Q. How many of the trees big enough to cut sluice

lumber out of, did you cut down?

A. I didn't cut any down when I swarthed out those

lines.
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Q. Did you make out the location notice?

A. I did.

Q. Did you ever get that location notice back?

A. Yes, sir.

Q. Where is it?

A. You mean was it ever returned to me from here?

Q. Yes. A. No, sir.

Q. You sent it in for record? A. Yes, sir.

Q. Who did you send it by?

A. I sent it for record by Peterson, who was carry-

ing mail from the creeks that winter.

Q. Have you seen it since? A. I have.

Q. Where is it?

A. It was in the court the last time I knew of it. I

believe the lawyers here have it,

Q. Now, then, you say in January you first put out

these stakes? A. I did.

Q. Then you didn't go near it again until about the

beginning of May? A. Yes, sir; that is it.

Q. Tell us where this gulch is?

A. Oh, I went near it; I was working up there cutting

wood. It was right near my claim Two below.

Q. You were living down on Two below on the creek?

A. Yes, sir.

Q. And you were working there? A. Yes, sir.

Q. Where is this gulch where you say you found some

colors? The first colors you found?

A. It is on the extreme lower end of the claim.

Q. Does the gulch cross your lower side line?
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A. Yes, sir.

Q. The downhill line? A. Yes, sir,

Q. The gulch runs down on the Yarnall claim?

A. Yes, sir.

Q. And about how far up stream from your lower

end line? Does this gulch extend just acrossed your line?

A. You mean how wide is that gulch?

Q. I mean, what is the distance from your lower end

line up stream to where the gulch crosses the line?

A. It is right at the lower corner; there the gulch is.

Q. Is your lower down hill corner stake in the gulch?

A. Well, I believe, it is right alongside of the gulch;

on the bank of it.

Q. But the gulch is on your claim? A. Yes, sir.

Q. What you staked? A. Yes, sir.

Q. How deep is that gulch?

A. That gulch is, I should judge, four feet, at where

my stakes are; three or four feet deep.

Q. And how wide?

A. I should judge it from one end of the bank to the

other might be fifty or sixty feet.

Q. And how far up the hill does it extend from your

lower line?

A. I couldn't say; it extends quite a ways.

Q. How far up the hill from your lower stake did

you go before you began to look for gold?

A. I got that prospect right where we sunk them

two holes.

Q. Where are they?
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A. That was right where we sunk them two holes.

Q. How far up the hill is the water hole?

A. Right at the corner of the claim where we sunk

them two holes.

Q. Is your water hole at your down stream lower

corner? A. Yes, sir; it is.

Q. Is the stake in the water hole?

A. No, sir; the stake is on the bank?

Q. And the water hole is in the gulch right close to

the stake?

A. Well, I should judge it is fifteen or twenty feet,

maybe ten feet; I never measured the distance. My

memory is not exactly correct in reference to that.

Q. That is a matter of considerable importance to see

how good your memory is, and I want to know?

A. I can remember the main facts of the thing. This

was so long ago that I didn't pay any attention to these

details.

Q. You mean to say substantially, that the water

hole that you speak of is very close to the lower corner

stake? A. Yes, sir.

Q. Downstream? A. Yes, sir.

Q. What do you mean by the water hole?

A. Well, I went and dug it out so that the water

when it was coming along there would collect and settle,

and I could go up there with a bucket and dip it up and

get some clear water.

Q. How deep did you dig this hole?

A. Two or three feet.
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Q. When did you dig it?

A. In the latter part of April and May.

Q. Had it thawed out? A. No, sir; it had not.

Q. How did you dig it? A. With a pick.

Q. About four feet, you say?

A. No, sir; about three feet.

Q. What kind of earth did you find in it?

A. I found gravel and sediment and rock and schist.

Q. You swear positively it was gravel?

A. I swear it was schist and rock.

Q. Rock and schist?

A. Yes, sir; that is in the bed where the water

washes; not on the side where there is muck, but right in

where the water runs.

Q. Did you pan any of that?

A. YTes, sir; I did.

Q. How many pans did you pan?

Q. I panned several pans in there?

Q. What do you mean by several?

A. Well, two or three pans.

Q. Do you mean two or three?

A. I don't remember; I panned several pans in there.

My memory is not distinct in regard to that, because I

didn't pay any attention to—I was panning to get gold.

Q. And you got it? A. And I got it.

Q. Whenever you pan to get gold you get it, don't

you? A. Sir?

Q. Whenever you pan to get gold, you get it, don't

you?
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A. No, I don't; but I can raise a prospect—

.

Q. Well, you say that you panned twice positively?

A. I am certain that I panned two or three times.

Q. Did you get gold both times? A. Yes, sir.

Q. How much did you get the first time?

A. I got all the way from a few colors to as high as a

cent, I should judge; I never weighed the prospect.

Q. You will swear positively that you panned two

pans will you?

A. No, I don't swear to nothing of the kind.

Q. Will you swear that you panned one?

A. I will swear that I panned several of them.

Q. Let us understand; what did you get from the first

pan? A. I got prospects.

Q. What do you mean by prospects?

A. I mean I got gold.

Q. How much?

A. I say a few colors, or maybe more.

Q. Two colors? A. A few ; I didn't count them.

Q. Three colors?

A. Gold is too fine for a man to count when he is

panning.

Q. It is a pretty fine pan in this case?

A. You must understand that when I was panning

that dirt, I didn't know I would have any case.

Q. I understand you didn't.

A. I just panned the gold and dipped the pan into the

water, and let it run out.
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Q. I am asking you to the best of your recollection.

I don't want you to say anything that is not true.

A. I am telling you the facts as close as I remember.

Q. How many colors would you swear that you found

in the first pan?

A. I told you that I never counted colors in a pan in

my life. I am not swearing to any such statement as

that.

Q. You testified in your direct examination that you

found a cent, didn't you?

A. No, sir; I didn't. I testified that I found as high

as a cent; what I thought was a cent to the pan. I just

made an estimate of the amount.

Q. In that water hole? A. Yes, sir.

Q. In estimating the amount of gold that would make

a cent, how do you arrive at that conclusion?

A. From other panning that I have done on the creek.

Q. Have you ever weighed a cent of gold?

A. I have weighed lots of prospects; I have weighed

three cents; and could judge a third of three cents.

Q. Is that the way you got at it?

A. That is the way that I got at it; yes, sir.

Q. You had clearly in your mind how many colors it

would take to make three cents' worth?

A. No, sir; I never said how many colors, or anything

about it.

Q. What quantity of gold-dust it takes to make three

cents, and you figured out one-third of that would make

a cent, and you estimated that was what you had.
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A. I just estimated that I had a cent from the

amount of gold I had in one prospect; that I had a cent.

Q. What did you get in 'the second pan?

A. I don't remember; I got gold in it, that is all I

know.

Q. By gold you mean colors?

A. Prospects; I could always get a number of colors

in a pan; I could get a little ring of fine colors in the

bottom of the pan.

Q. Did you get a cent in the second pan?

A. I don't remember what pan it was that I got the

cent in. As I said at the time, it didn't look to me as I

was panning there for my own satisfaction to know

whether there was any gold there, or not, and to see

what that hillside was.

Q. Was it your opinion that if you found a cents'

worth of colors in a pan in that water hole there, that

that would constitute a valuable mining claim?

A. It would in that locality, yes. I would locate a

piece of ground in that locality whether I could find one

color or not; in fact, I would sink a hole a hundred feet

in certain localities whether I could get a color or not

2U • would be justified in sinking and working it.

Q. You have not sunk a hole a hundred feet on this

claim, have you? A. I have not; no, sir.

A. Up the stream a little further.

Q. Where was this four foot hole that you speak

about? A. That was up further.

Q. Up the stream?
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Q. How far from the lower end line?

A. Maybe two hundred feet; maybe not that far; I

cannot say how far from the lower end line there.

Q. How far up the hill from your lower side line?

A. That was the line I say. I cannot say exactly

bow far it is from the lower side line, because I do not

know exactly where my lower line is there.

Q. You don't know? A. No, sir.

Q. You swarthed out your lower line, and do not

know where it is? A. That is it exactly.

Q. How far up the stream from your lower end line?

A. I judge maybe a couple of hundred feet, or more.

Q. There you say you fired four times?

A. I believe it was four fires that I put in.

Q. If you said three at the former trial, that was cor-

rect was it?

A. As I said, I think it was four fires that I put in.

Q. Are you quite positive of four fires?

A. I think it was four fires.

Q. What did you find in your first fire?

A. I got fine colors.

Q. What kind of earth did you find there?

A. I found gravel after clearing away the debris from

the top.

Q. Regular wash-gravel? Such as miners under-

stand?

A. Just such rock and gravel as you find all ever

Cleary creek, wherever you fiud water.

Q. The same as you find in the bottom of the creek?
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A. Not washed quite as much.

Q. You mean it was more broken rock?

A. There was some of it broken.

Q. It was more like slide?

A. You might call it that.

(,>. If I call it slide, it will be correct?

A. No, sir; because I wouldn't call it anything. I

can show you too much rock that carries gold

—

Q. It was broken rock, wasn't it?

A. Some of it was, and some of it was wash.

Q. How deep did you thaw the first time?

A. I might have made six or seven or eight or ten

inches, the first time,

Q. How many pans did you take then?

A. I took a pan out, was all.

Q. Where did you take it out?

A. I took it down to the dam and panned it.

Q. Where is that dam?

A. That dam is just above the cabin.

Q. That is on the Creek Claim? A. Yes.

Q. No. 2, Below Creek Claim? A. Yes.

Q. How wide is the Yarnall Claim?

A. I judge four hundred feet.

Q. Isn't it. wider than that?

A. His bench claim is no wider than four hundred

feet, I don't think—it is very little wider. I measured

it once, and I think it measured 430 feet, something like

that.

Q. Where is that dam on the Creek Claim?
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A. That dam was up in this gulch.

Q. The same gulch that runs from your claim down

to the creek? A. Yes.

Q. And how far on the Creek Claim was the dam?

A. Sir?

Q. How far was it from the upper line of the Creek

Claim? A. The dam was on Mr. Yarnall's ground.

'Q. You said it was on the Creek Claim?

A. It was just above McCarty's line.

Q. McCarty owns No. 2?

A. He owns No. 2, Creek Claim.

Q. A regular miner's pan, was it?

A. Yes, sir.

Q. Full of dirt? A. It was an ordinary pan:

Q. And you went down about six hundred feet to a

dam there? A. I went from my hole down ther^.

Q. That you say was about six hundred feet?

A. It might have been.

Q. And you washed it? A. Yes, sir.

Q.. What did you find in it?

A. I found colors.

Q. How many?

A. I told you I never counted colors in a pan.

Q. Then what did you do.

A. I didn't do anything. I went along minding my
business, attending to my work.

Q. When did you go back to your hole again?

A. I worked at that hole whenever I was not sluicing
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on No. 2; there were days I could sluice and days I

couldn't.

Q. How long a time elapsed between the first and

second fire?

A. Two days might have elapsed; I couldn't swear

as to that.

Q. How deep did you go with your second fire?

A. Maybe a foot, and maybe a little more; a foot, no

doubt. i

Q. What 516 yon find at the bottom of that fire?

A. I found prospects.

Q. What kind of earth?

A. Gravel, slide, rock, wash and sediment.

Q. Did you wash a pan full of that?

A. Yes, I took a pan from the bottom of my hole;

every fire I took out.

Q. When you got down to your fourth fire, you did

the same thing? A. Yes.

Q. Then you quit? A. Yes.

Q. Each time you say you1 found small colors?

A. I found gold. I got as high as three cents at the

bottom of my hole.

Q. Did you weigh it?

A. No, sir; I just judged it.

Q. You just guessed it? A. Yes, sir.

Q. That is all the mining that you did on the claim?

A. At that time it was. Yes. I was on that claim

a good deal of the time cutting wood and cutting lumber

during the winter.
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Q. What did you do with the wood and lumber you

cut on that claim? A. I used it.

Q. Where? A. On No. 2 Creek Claim.

Q. That is all the mining- that you did on this bench

claim that you speak of; this hillside claim?

A. That is all the mining I done at that time, yes.

Q. That is all the mining that you have ever done,

personally? A. Personally, yes.

Q. You never did any work after that?

A. No, sir.

Q. All that you say you ever did on the claim was to

put some stakes upon it, blaze and swarth out three

lines? A. Yes, sir.

Q. And sink a hole four feet deep and pan a little dirt

in the water hole? A. Yes, sir.

Q. And then you quit? A. That is it, exactly.

Q. That is all you have ever done?

A. That is it exactly.

Q. When did you conclude to sell this mine to these

other people?

A. That was in January, 1903, I believe that I sold

that interest to Mr. Johanson.

Q. What did you get for it?

Mr. PRATT.—We object as incompetent and irrele-

vant.

Mr. HEILIG.—We insist upon the question to show.

the good faith and legality of the transaction, that if

these people in good faith have a mine there, their rights
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are one thing, but if it is an illegal attempt to get a;

townsite without, complying with the townsite laws, it is

another thing.

(Objection overruled. Plaintiffs except.)

Mr. HEILIG.—Q. What did you get for your inter-

est?

A. I gave them people a one-third interest in that

property for defending my suits and protecting my

ground, collecting rents and doing this work, looking

after the ground.

Q. This particular ground? A. Yes, sir.

Q. In January, 1905?

A. I believe that was the 3d day of January, 1905.

I am not positive in regard to the date.

Q. They were to collect your rents; rents of this prop-

erty?

A. For that interest they was to have one-third of all

the mining interests that there was there in the ground,

and to the surface rights. They had to prospect it. I was

to stand a part of the prospecting. They was to pros-

pect it and to attend to any suits that came up, and to

pay the expenses with the exception of the platting of

the ground; all expenses.

Q. They were to collect your rents, you say?

A. They were; yes, sir.

Q. What rents had you coming in from this ground

at this time in January, 1905?

A. I had no rents coming in at that time. They were

to make leases.
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Q. It was their business to see that rents did come

in? A. Yes, sir; it was.

Q. And they were to give you one-third of it?

A. Yes, sir.

Q. When did you plat this ground?

A. We platted this ground sometime the latter part

of January, I believe.

Q. Did you ever figure out how much of it has been

platted?

A. No, I don't know much about that plat. I looked

at it, but I couldn't say much about it.

Q. You have seen it?

A. I have seen the plat; yes, just glanced at it.

Q. It covers pretty nearly the whole piece of ground,

doesn't it?

A. When I seen the plat there was not anything laid

out. I believe the plat I seen was just a plat of the

ground, whether there was lots laid out on that now, I

do not know. I saw one afterwards that had lots laid

out on it. How it was then I do not know. I forget.

Q. You are a third owner in this property?

A. Yes, sir.

Q. You paid one-third for platting the ground?

A. For the survey, I paid one-third.

Q. And you don't know anything about the plat?

A. Well, I know that he made a plat of it.

Q. Where is this plat?

A. I believe it is here in court.

Q. Is that the only plat that you have?
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A. That is the only plat I know of.

Q. Who made it? A. Jackson—surveyor.

Q. After you had done that, did you ask anybody to

pay rent? A. I didn't ask anybody; no, sir.

Q. Who was your agent for that purpose?

A. Mr. Steele was the agent.

Q. Do you know of your own knowledge whether he

is collecting rents?

A. Well, I believe he collected some.

Q. Do you know whether leases have been made?

A. I believe there were some leases made.

Q. Do you know how many? A. No, I do not.

Q. Is not it a fact that nearly all this ground has

been cut up into lots and blocks?

A. It might have been; part of it any way was.

Q. Is that the plat you have reference to?

A. I believe that is the plat I seen in court.

A. As near as you know, that is the plat of what you

claim as a mining claim?

A. I believe that is the plat.

Q. Have you measured how long your claim is since

you located it?

A. In measuring the side line I measured with a tape

line, and I measured up to 660 feet.

Q. You mean the end lines wrere 660 feet?

A. Yes.

Q. Are they exactly 660 feet?

A. I wouldn't swear that they are. They may be a

little more; I do not think they are less.
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Q. Did yon measure the down hill side?

A. Yes, but that is longer than 660 feet.

Q. Have you any idea how long- it is?

A. No. I never looked at that plat or paid much at-

tention 'to it.

Q. I mean of your claim

.

A. How long the lower end line is?

Q. The lower side line, down hillside line?

A. No, I just staked that claim. Three below was

staked there the upper end, and the second and first tier

off No. 1 was staked, and I staked in between the two

lines.

The COURT.—You staked the body of land that was

vacant in there?

WITNESS.—Yes, sir.

Mr. HEILIG.—You stated that you wrote upon your

stake "that you claim 1320 feet downstream?

A. Yes.

Q. Did you ever measure between those two stakes

to find out how long it is? A. No, sir.

Q. You don't know whether it is 1320 feet?

A. No, I don't suppose it is quite 1320 feet long.

Q. If this plat that you have made shows that First

avenue, on your mining ground is 1225 feet long, that is

measuring the front of the lots, then would you say, that

your plat takes up pretty nearly the whole length of the

claim?



vs. Joseph Bortolis. 57

(Testimony of John Cascaden.)

A. I couldn't say. I know very little about that

plat.

Q. You could say if you watched the figures. Your

plat shows that measuring the front of the lots on First

avenue it is 1125 feet, and you say that the length of the

line between the two stakes is less than 1320' feet?

A. I said I didn't know. I never measured it. It

might be 1320 feet.

Q. You said you thought it was less?

A. Yes, but I don't know.

Q. Did you say you did measure your end lines?

A. I measured them; I wanted to be sure I had that

much; I wasn't particular in measuring it; but I got all

of 660 feet, I believe, if not more.

Q. If your plat shows that your end lines measure

675 feet, you think that may be about correct?

A. Oh, I wouldn't say that at all.

Q. That is only fifteen feet more; isn't that possible?

A. It might be fifty feet more for all I know.

Q. Then 675 feet may be all right for the width of

your claim up hill? A. It might be.

Q. So, then, you would say that this plat which you

made of this mining claim covers up and down the hill

practically the full width of the mining claim?

A. I don't know how much of it it covers. I supposed

that that plat covered the greater part of it.

Q. It was intended to do that?

A. Yes, sir. I am very frank in regard to that, and
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if you will ask those questions direct, I will answer them

just as frank. '

Mr. HEILIG.—That is all right, and we will see if you

carry out your part of the agreement.

WITNESS.—I certainly will.

Mr. HEILIG.—Q. You say in September was the first

that you discovered anybody had built on this tract of

land?

A. I said it was somewhere along about that time. I

didn't have any dates.

Q. Who was the first man to build on this tract?

A. I couldn't say.

Q. Do you remember of Mr. Cope's building there?

A. I don't remember when he built. I believe it was

sometime late in the fall when he was building there.

Q. Do you remember what lot and block he built on?

A. No. I know very little about that building, but

I know nothing whatever about the blocks, lots or any-

thing of that kind.

Q. You know where First avenue is?

A. I know the first street, yes.

(}. You say, since you sold two-thirds of this ground

you have put some holes down on the claim?

A. We put down three holes this summer.

Q. Since March?

A. Yes, sir. We started in, I think, on the first of

June we were working.
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Q. Isn't it a fact that you started in first about a

week or ten days before the last trial of this case?

A. I think it was as long as that; it was somewhere

along there.

Q. Have you been on the ground lately, and seen your

lower downstream stake? A. Yes, I have.

Q. How far is that down hill from First avenue; we

will say, from the up hill line of First avenue, or the

down hill, whichever is most convenient?

A. I believe, it lies maybe forty or fifty feet some-

where along there. I don't know exactly how far it is;

maybe twenty-five or thirty feet somewhere along there.

It would only be a rude guess of mine.

Q. How wide is First avenue?

A. I couldn't say.

Q. You have been there? A. I have.

Q. Say from the up hill line of First avenue, this hole

would be how far below? Seventy-five feet?

A. What hole is that?

Q. This first hole you put down.

A. Which hole do you mean?

Q. You put down the eight foot hole this summer?

A. Yes.

Q. A couple of hundred feet up the creek from your

lower end line?

A. That is just an estimate, I never measured it, just

made a rude guess at it; it may be more and it may be

less.
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Q. Where have you been since we tried this case be-

fore?

A. I have been on Wolf creek sinking a hole.

Q. Wolf creek is just a claim or so from this place?

A. No, I am two miles from there. I am about a

mile and a half up Wolf.

Q. Have you been at Gates City since then?

A. Yes, sir; quite frequently.

Q. Have you looked up any of the points that we dif-

fered about last time?

A. I don't know what points we differed on.

Q. You do not seem to know anything about this dis-

tance.

A. I never measured it as I didn't know it made any

great difference whether I measured it, or not. I didn't

know we had any difference in regard to that; I cer-

tainly didn't measure it.

Q. It was Thomas Hanlan and his brother who dug

that first hole?

A. I believe it was. I don't know their first names.

Q. Don't you know the names of any of them?

A. I knew they were the Hanlan Brothers.

Q. The one that was here last time, was that Tom?

A. That was the man that was on the —
Q. I remember that.

A. I remember one of the Hanlan Brothers was here

but I don't know his first name.

Q. What did he tell you as to what he found in the

hole.
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A. I never spoke with that man a<t all.

Q. Where were you when the Hanlan Brothers were

sinking- that first hole?

A. I was on 12 and 13 Below.

Q. Where did you live at that time?

A. 12 and 13 Below on Cleary.

Q. That was about ten claims below.

A. Ten claims.

Q. How often did you come up there?

A. Every time I had business; not any oftener.

Q. That would be pretty hard for a jury to tell.

A. Well, I might come up once a week or once in two

weeks, and I might go up two or three days in succession

if I had anything to fetch me up there. I went up as

often as I needed.

Q. How long did it take you to sink that eight foot

hole?

A. I coudn't say; I wasn't there when they started it

and never paid any attention to it.

Q. What did they use? A. A boiler.

Q. Were they through when you got up there?

A. They had just finished the hole when I got up.

Q. Had they struck bedrock?

A. They claimed they had and I believe it was bed-

rock.

Q. Thomas Hanlan never told you anything about

what he found?

A. I never spoke to that Hanlan whatever, and he

never had anything to say to me.
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Q. But the other Hanlan seemed to have made a big

find.

A. Well, I don't know as it was a very big find.

Q. It was the only pan that he found with gold in it?

A. No, not that I know of. I am certain you could

get gold in any pan that you wanted to take, if you

tried.

Q. You didn't try?

A. I didn't think it was necessary. I knew that the

townsite people tried and they found it.

Q. Are any of them here that did?

A. They wouldn't testify to it if they did.

Q. Why don't you think they are as honest as you

pretend to be?

A. I think these ones here are perfectly honest.

Q. Why do you say they would not testify to the

truth?

A. They would, I suppose, testify to the truth, but

the ones that are in here wasn't there at the time they

took this pan of dirt.

Q. That is at the time the Hanlan Brothers took this

pan of dirt?

A. They wasn't there at the time he took the pan of

dirt, or the little boy, either one.

Q. Who was there when Hanlan got this thirteen

cent pan of dirt?

A. I was, Mr. Steel was and there was some women
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around the hole; the marshal was there and Roberts

was there.

Q. Were you there when Hanlan took the dirt out of

the hole?

A. No, sir. I was not. I just come up the creek.

Q. Where was he when you came up; he had been

where?

A. He had got the pan of dirt and was panning it in

a tub of water up at the Cleary Lumber Company.

Q. The Cleary Lumber Company, is Johanson's place?

A. Yes, sir.

Q. That is where the office of your tbwnsite com-

pany is?

A. Well, I believe they considered that the office.

Q. That is where Mr. Steel your agent, who collects

the rents, has his place of business?

A. Yes, sir; and he attends to Mr. Johanson's busi-

ness also. I
.

:

|

Q. This man Hanlan took his pan of dirt and went

up to the office and washed it out in a tub there?

A. Yes, sir.

Q. And they found thirteen cents? A. Yes.

Q. Who was with him?

A. I don't know, I wasn't there when he took it up;

I just happened to come up the creek that morning and

they told me he was up there panning, and I went up to

see what he had.

Q. Were you there when he panned it?
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A. Yes, he had it about half panned when I got

there; maybe little more than half panned.

Q. Of your own knowledge you do not know where

he got the dirt? A. No, sir.

Q. Of your own knowledge you don't know how the

gold got into the dirt? A. No, sir.

Q. You went up and watched him pan?

A. Yes.

Q. And after he got through he had some gold in the

pan? A. Some gold in the pan, yes.

Q. What did you do with it?

A. Took it. into the office and weighed it.

Q. Who weighed it.

A. I believe Mr. Steel weighed it; I am not certain.

Q. There was thirteen cents' worth?

A. Something like that. Twelve or thirteen cents.

Q. What did you do with that?

A. I think they saved it, put it in an envelope there.

Q. Where is it?

A. I don't know. I never seen it after that.

Q. How many pans of dirt did Hanlan get there that

you saw?

A. Well, I don't know, I think I seen him pan once or

twice after that, but I wouldn't be certain.

Q. Did you pan? A. No.

Q. Why not?

A. Because he was doing the panning and the lot

didn't look good to me.
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Q. You didn't think there was anything there?

A. I knew there was gold there.

Q. How did you know that?

A. Because I seen the boy pan it.

Q. Who was this?

A. A boy asked by these ladies to go down and pan

in that hole to see if there was anything there?

Q. Did you hear the ladies ask the boy that?

A. I believe I did, but I went up 'to see this pan

panned and when 1 come back he was down in the hole

and he scraped up the dirt and put it in the pan and

washed the pan out, and when he come out of the hole I

seen what he had.

Q. What did he have?

A. He had a few colors.

Q. You say Mr. Steel was there when you got there?

A. I believe I met Mr. Steel on the way down to the

hole, but I ain't sure whether I met him in the office or

met him there.

Q. Mr. Steel was at the hole; you saw him there?

A. Yes, we picked up the boiler, moved it away from

there.

Q. I mean Mr. Steel was there when Mr. Hanlan took

his pan of dirt out?

A. I couldn't say; I wasn't up there at the time.

Q. Then as soon as you got that thirteen cent pan

you quit?
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A. There wasn't any use of going any further, we

were on bedrock.

Q. That was all you found on bedrock?

A. That is all they claim to have found.

Q. How big a hole was it?

A. I 'think three feet six, but it might have sloughed

in a little larger than that.

Q. All that you took out of that hole was thirteen

cents?

A. It was nothing but a prospect hole.

Q. It was not a paying proposition?

A. It was not a paying proposition in that hole at

an. . sj *

i

Q. You went on and sunk a hole 25 feet in depth

somewhere?

A. That hole down at the lower end was something

of that depth; I didn't measure it.

Q. You did not timber it?

A. No, they didn't timber it.

Q. What did you find in it?

A. I found gold in it.

Q. How much? A. Colors.

Q. Then you went on and dug another hole 26 feet

deep?

A. I believe that is the depth of that.

Q. You didn't timber that?

A. They have started to timber it now.

Q. Since when?
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A. I believe they have got a few timbers in it. But

as I said, I am not positive.

Q. What do you mean by a few timbers? Two may

be a few?

A. You will understand that I am not sure about

the timbering of that hole.

Q. What did they find in that twenty-six foot hole?

A. That is the hole I am speaking of.

Q. You have an eight foot hole, and a twenty-five-

foot hole, and .0 twenty-six foot hole. At the last hole,

what did you find?

A. I didn't pay any attention to it, because it was

sunk right alongside of the other, and we were trying to

get to bedrock.

Q. Did you get to bedrock? A. No.

Q. What did you find in it?

A. We found rock and sand and gravel and schist

and sediment, wash in it.

Q. And that is all? A. That is all, yes.

Q. This piece of land that you marked out as a min-

ing claim, is very steep. You might call it a hillside?

A. No, sir.

Q. Why did you call it a hill?

A. No, sir. I took particular notice of that when I

went out before; there is not very much of a hillside

there at all until you go back of Second street. It isi

more of a bench than it is a hillside.

(]. According to your plat, Second street is 150 feet

from First; is that about correct?
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A. I don't know; I never measured it.

Q. From there the hill goes up, doesn't it?

A. At the back of the building it starts to rise, and

there is a good grade all the way down to the creek.

Q. Isn't it a fact that people who have built buildings

there on First avenue, in order to strike a level, start on

the level at First avenue and go back to cut into the

ground?

A. Yes, sir ; some of them as much as fifteen feet on a

hundred foot building.

Q. So thait the rise from First to Second street must

be from fifteen to twenty feet?

A. Oh, yes; I believe it is a good deal more.

Q. Still you say that is not a hill, a raise of twenty

feeit in a hundred?

A. I said it was an abrupt hillside. I said there was

a good grade running down to the creek. There is a

three per cent grade on Cleary, something like that, and

I believe there is at least five times as much grade as

that on the hillside where the town is located.

Q. According to your testimony it would be about,

six or seven times as much ; if this is twenty in a hundred

instead of three per cent grade, it would be seven times

as much.

A. Well, I said about fifteen feet to a hundred feet.

Q. What I was saying from First to Second street

which is 150 feet, you said in a hundred feet the raise

would be about fifteen, I said to Second street, it would

be about twenty.
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A. Yes, twenty-two and a half, at that rate.

Q. Could yon drive a loaded team up that hill?

A. Well, you would do well to drive a loaded time on

Cleary creek with the roads you get.

Q. I mean so far as the grade is concerned, aside from

the condition of the roadway?

A. You could drive a team up with a small load, pro-

vided it was in as favorable conditions as the road gen-

erally is.

Q. Doesn't the bedrock crop out of that piece of

ground? A. No, sir.

Q. In a number of places?

A. I never seen the bedrock crop out of that land any

place.

Q. Not even along the top of the claim?

A. No, sir.

Q. You didn't run the up hill line, did you?

A. No, I hewed it out. It was small timber up there,

and pretty clear as it was. On the upper end it was

smaller; the heavier timber lay on the lower end of the

claim.

Q. Have you lately seen that four foot hole that you

claim to have dug up there?

A. That four foot hole was dug in this gulch, as I

said, and it had filled up with water and vegetation from

the top, in the meantime.

Q. You refer now not to the gulch that runs along

the lower end line? A. No, sir.
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Q. But the gulch that runs parallel with it up stream?

A. It runs in a parallel direction.

Q. How far is this second gulch from the one on the

lower end line?

A. I judge it was about 150 or 200 feet; I am not cer-

tain in regard to the distance. I never took the trouble

to measure it.

Q. What did you do when you found that some people

were building cabins on that claim?

A. I didn't do anything at the time.

Q. Afterwards some people built cabins there?

A. They did.

Q. Were you at this meeting that the miners held out

there when they agreed that that hillside was the place

for the people to live? A. I was not.

Q. You heard of it?

A. I heard there was a meeting held there after-

wards, but I didn't know they were going to start a

townsite there, and I didn't suppose that that was going

to be anything like it is there; and, in fact, I didn't pay

any attention to it as they just told me that they had

held a meeting there, and I did not pay any attention

to it.

Q. At the time you made this deed to Johanson and

Pratt, and Bernstein and Stein, about how many people

were there on this place?

A. Well, I couldn't say; there was quite a number of

them.
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Q. Was there fifty?

A. Well, I don't know that there was that many;

there might have been more.

Q. Front street was pretty well built up, wasn't it?

A. Yes, sir; it was.

Q. Those buildings were all built before January 1,

1905? i
,

A. Yes, 'they were building them at that time.

Q. Where were you while these cabins were being

put up? A. I was on the lower end of Cleary.

Q. What did you do about the building of the cabins?

A. I never done anything about it. I didn't inter-

fere with them at all.

Q. Did any of them speak to you about building

cabins there, to get permission to?

A. They did not.

Q. Nobody? A. Not that I know of.

Q. You swear that not a single person ever spoke to

you about putting a cabin on this ground?

A. Possibly, if they had asked me for it at any time

in the fall, I would have given it 'to them.

Q. Isn't it a fact that no claim owner objects to any-

body putting a cabin on a claim if it isn't in the way of

his workings?

A. I have had a man object to me putting a cabin on

his ground, and there was nothing there whatever.

Q. Ordinarily a man doesn't object as long as it isn't

in the way of his work?
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A. No, I don't suppose he would; I wouldn't myself.

Q. What interest has Bernstein in this?

A. I believe he has a sixth interest.

Q. Did he get it from you?

A. No, sir; he didn't.

Q. Who did he get it from?

A. He got it from Stein; I think Stein sold him a

quarter interest.

Q. Did you give Stein a one-third interest?

A. No, sir. I gave Stein a half interest.

Q. When was that?

A. That was some time in January, I believe.

Q. Before you platted 'this land?

A. Yes, sir; that there was in January, 1905, I be-

lieve.

Q. Did you give Stein a conveyance of a half interest

before it was platted?

A. I will correct myself there; it was in January,

1904, that I gave him that deed.

Q. Are you quite sure of that?

A. Yes, sir; I gave it to him right after I staked the

claim.

Q. The COUBT.—When was the claim staked?

WITNESS.—I believe it was staked in January 5,

1904.

Mr. HEILIG.—That is all.
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Redirect.

Mr. PRATT.—I will offer you this in evidence.

Mr. HEILIC—No objection.

The COURT.—Let it be marked.

(Marked Plaintiff's Exhibit "A;")

Mr. PRATT.—Q. Mr. Cascaden, taking that as repre-

senting about your lower line (showing plat, exhibit

"A"), where was the buildings on that piece of ground?

A. Well, now, I don't understand exactly. You mean

above the street, this running in an angling direction?

Q. This is your ground above this line here?

A. Yes, sir.

Q. This was, on the Yarnall down here?

A. Yes, sir.

Q. Where were the buildings along those streets

there, where have they been all the time?

A. They erected buildings along this First street

here, and along Second street.

Q. On both sides of this?

A. Most of them are on the down hill side.

Q. You mean to testify that from that point back up

here it is a bench?

A. Back up in here it is a bench; there is a good

grade there; but no steep grade until you leave to go up

the hill.

Q. How does this grade up here compare with the

Yarnall?
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A. It is a little steeper than the Yarnall bench;

maybe three or four per cent heavier grade there than

on the Yarnall bench.

Q. The Freeman bench is here?

A. I believe the Freeman bench comes in about it

—

their corner stake is up here.

Q. Was there a boundary stake over here?

A. Yes, sir; Xo. 3 Below bench is here; the stake is

here. iff]

Q. This claim of yours is side bench No. 2 off of 2

Below Discovery?

A. Off of 2 Below on Cleary; yes, sir.

Q. And the Yarnall bench is the first bench?

A. Yes, sir.

Q. You said to the jury a while ago that you didn't

now know where your lower line was; why do you say

A. Well, I couldn't take in the middle of the claim

and go and point out my lower line without getting sight

of my two corner stakes.

Q. It is built over; isn't that the reason, the build-

ings interfered? A. Yes, sir.

Q. What about mining operations on these bench

claims above and below you at this time?

Mr. HEILIG.—We object to that as incompetent, ir-

relevant and immaterial. What mining has been done

above and below would certainly have no relevancy to

this claim.
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Mr. PRATT.—That is a strong circumstance to show

that this is mineral ground. We will follow that and

show that in the opinion of miners the coarse run of gold

is higher up the hill than on the Freeman, at least upon

the upper side line of the Freeman bench, and that min-

ing operations are going on there now extensively, and

upon that theory it will be a strong circumstance in

favor of establishing the fact that the coarse run of gold

is upon the lower part of this Cascaden placer.

The COURT.—Objection sustained. (Plaintiffs ex-

cept.)

Mr. PRATT.—Q. What, if anything, do you know

about a shaft being dug upon bench claim opposite three

below?

Mr. HEILIG.—We object to that on the same ground.

The COURT.—Objection sustained. (Plaintiffs ex-

cept.)

Mr. PRATT.—Q. What do you know about portions

of this town of Gates City being upon adjoining claims,

and about what proportion of it?

Mr. HEILIG.—We object to getting outside of this

particular claim.

The COURT.—You may make your offer.

Mr. PRATT.—To show that we are acting in good

faith. We desire to show that these other mine owners

right across the street are demanding leases, getting
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them, and collecting rents, and so is Mr. Freeman, above

there.

The COURT.—You may make your offer.

Mr. PRATT.—We offer to prove by this witness that

Mr. Yarnall, the owner of the claim just below the Oas-

caden claim and Mr. Freeman, the owner of the placer

claim just above, have demanded and received leases

from the occupants of their ground, and are demanding

and are receiving rents for the use of the ground without

question from the occupants. Will the Court permit

that?

Mr. HEILIG.—We object to the offer as incompetent,

irrelevant and immaterial; that any transactions or ac-

tions of owners or occupants of other mining claims can

have no bearing upon the question involved in this action

relating to this mining claim.

Mr. PRATT.—The testimony has gone beyond the ac-

tions of the defendant and plaintiffs, and has taken in

the relations between the plaintiffs and others than the

defendant.

The COURT.—The Court will permit you to show the

relationship existing, between the plaintiffs and the de-

fendant and generally in relation to the occupants of all

of this ground but not in relation to the occupancy of

other ground, because, that is immaterial. The objec-

tion is sustained.

Mr. PRATT.—Plaintiffs except. That is all.
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Mr. HEILIG.—That is all.

W. R. RAY, witness on behalf of plaintiff, after being

duly sworn, testified as follows:

Mr. PRATT.—Q. You are deputy recorder?

A. One of the deputies.

Q. In charge of the record books of this recording-

district? A. Yes, sir.

Q. Turn to the book containing the record of the loca-

tion notice of John Oascaden, second tier, bench claims

off of No. 2 Below Discovery on deary creek.

A. The original notice?

Q. Yes. We offer that in evidence.

Mr. HEILIG.—We object, as I happen to know what

it is; in the first place, because of the absence of the

original which is not accounted for, and in the second

place, because it defines nothing, and I would like to ex-

amine him in regard to it.

The COURT.—Proceed.

Mr. HEILIG.—Q, You were asked to find the loca-

tion notice of some bench claim in the second tier below

on deary creek? A. Yes, sir.

Q. Can you find that notice?

Mr. PRATT.—We object as immaterial.

The COURT.—Objection overruled. (Plaintiffs ex-

cept.)
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Mr. HEILIG.—-Q. Turn to that and tell me what the

description there is in that volume from which you found

this location notice.

(Witness opens book.)

Mr. HEILIG.—What is that?

A. That is an amended notice of location.

Q. When was that filed?

A. It was filed July 30, 1905.

Q. Do you testify that in order to find a notice of

location recorded in January, 1904, that you have to

turn to a notice recorded in July, 1905? Is that the

only way to find it?

A. Well, I find notice second tier bench of 2 Below.

I would have to turn to this notice, yes sir.

Q. You couldn't find the original without finding the

amended notice first? A. No.

Before this amended notice was recorded in July,

1905, what method was there of finding the location of

this Cascaden claim?

A. By looking at the name of the locator.

Q. That is all? Could you tell from the notice what

claim he recorded?

A. No, I could tell what the record shows.

Q. What does the record show in regard to the num-

ber of the claim; I mean the original notice. Does the

record show anything in regard to the number of the

claim?
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Mr. PRATT.—If he wants to object to the form of

that notice he must do so.

The COURT.—I think you are asking for a conclusion.

Mr. HEILIG.—The question was, turn to the record

of Xo. 2 Below of bench claims. I claim there is no such

record.

The COURT.—I understand.

Mr. HEILIG.—I object at this time to the reading

of the notice, for the reason that it does not specify loca-

tion such as any ordinary man coming into the office

and examining the record can identify this claim by.

The COURT.—Objection overruled.

Mr. PRATT.—Read that notice to the jury.

(Witness reads:) "January 5, 1904, location notice. I,

the undersigned, claim 1320 feet down the stream by

600 feet up hill for placer mining purposes. This claim

is known as 'Hillside Claim,' opposite side claim on right

limit of Cleary creek, in the Fairbanks District of

Alaska. Locator, John Cascaden; witness, R. W. Stein.

Filed for record, January 17, 1904 at thirty minutes past

two P. M. C. E. Claypool, Commissioner and ex-officio

Recorder, by John L. Long, deputy."

Q. Give the reporter the volume and page where it

is found.

A. Volume 2 of locations, page 98. No. 781.

Mr. HEILIG.—Defendants move to strike out from

the record the location notice as read, on the ground
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that it does not specify where Cleary creek first side

bench is located of which this purports to be a record.

The COURT.—Motion denied. (Defendant excepts.)

Mr. PRATT.—Turn to the amended location notice.

What volume have you there?

A. Volume 6 of locations, page 296.

Q. What do you find recorded there?

A. The number of location 10,616.

Q. Whose location is it? A. John Cascaden.

Q. What is it headed?

A. Additional and amended location notice.

Mr. PRATT.—I offer that in evidence.

Mr. HEILIG.—We object, for the reason that at the

last trial of this action the original was here and we

contend that a record can be used only in the absence,

or their inability to obtain the original.

The COURT.—Is there any claim that the original is

different from the record?

Mr. HEILIG.—I think we have a right to have the

original for the purpose of determining that.

The COURT.—Objection overruled. (Defendant ex-

cepts.)

Mr. PRATT.—Please read it.

(Witness reads:) "Number 10,616 additional and

amended location notice. The undersigned claims 1320

feet down stream by 660 feet up hill for placer mining

purposes. This claim is known as 'Hillside Claim,' and
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lies opposite and adjoining the side or first tier bench

claims off of Number 2 Below Discovery, right limit,

Cleary creek, in the Fairbanks District of Alaska, and

the foregoing" additional and amended location notice

is intended to correct and make more definite the de-

scription of the ground in the original notice made out

by John Cascaden, locator, on January 5th, 1904, filed

for record January 7th, 1901, and recorded in the office

of the Recorder for the Fairbanks Recording District, in

the District a, in volume 2 of location notices,

on page 98, and does not and is not intended to in any-

wise change the boundaries of said claim as originally

staked and recorded. Permanent wooden stakes were at

the date of the location set in the ground by the locator

at the four angles of the said placer claim, and are

standing in place at this time. Dated this fifth day of

July, 1905. John Cascaden, locator. John Bernstein,

co-owner, by Carl N. Johanson, his attorney in fact; Carl

N. Johanson, co-owner; Louis K. Pratt, co-owner. Filed

for record July 5th, 1905, at thirty minutes past nine

o'clock A. M. E. M. Oarr, Commissioner and ex-officio

Recorder, John L. Long, deputy."

Mr. HEILIG.—We move to strike from the record the

location notice as read, upon the ground that it appears

to have been recorded fully three months after this ac-

tion was commenced and to be purely a self-serving

statement of facts on the part of the plaintiff.

The COURT.—Motion denied. (Defendant excepts.)
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Mr. PRATT.—That is all.

I Cross-examination.

Mr. HEILIG.—Q. Have you the index here showing

the index of this first location notice that you read?

A. It is indexed in the volume in which it is recorded.

Q. Where is the volume? Will you turn to the in-

dex and read the item relating to this?

Mr. PRATT.—We object to that as not part of the

record.

The COURT.—Objection overruled. (Plaintiffs ex-

cept.)

(Witness reads:) "John Cascaden, Cleary Creek Hill-

side, page Xo. 98."

Mr. HEILIG.—That is all it says? A. Yes sir.

Mr. HEILIG.—That is all.

Mr. PRATT.—That is all.

Mr. PRATT.—Will you admit that in January, 1904,

Mr. Cascaden deeded a half interest in this property to

Richard Stein, and later and prior to the commencement

of this suit, Mr. Stein deeded to John Bernstein an in-

terest, and thereafter about January 3d, 1905, those

three men deeded a third interest to the other two plain-

tiffs?

Mr. HEILIG.—Have you the original conveyances?

Mr. PRATT.—We do not know where the originals

are; I know where ours is, here in town.
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The COURT.—That might be admitted in accordance

with the facts.

Mr. HEILIG.—If Mr. Pratt will give us the dates that

is all we require.

Mr. PRATT.—The deed of Cascaden to Stein was in

January, 1904, and sometime between January, 1904,

and the commencement of this action Stein deeded an

interest to John Bernstein; I do not know the date of

that deed; and on or about January 3d, 1905, those three

men deeded a third interest to Mr. Johanson and my-

self. Is that satisfactory?1

Mr. HEILIG.—Yes, we will make no objection.

Mr. PRATT.—It will be admitted, then.

The COURT.—Let the record show that.

DAVID CASOADEX, a witness on behalf of the plain-

tiffs, being duly sworn, testified as follows:

Mr. PRATT.—Q. You are a brother of John Casca-

den? A. Yes, sir.

Q. Where do you reside?

A. On deary creek, on 12 Below.

Q. What is your occupation?

A. I am mining there.

Q. How long have you been engaged in that business

of mining? A. On and off since 1898.

Q. Where have you mined?

A. On the creeks in the Yukon, in the Forty-mile

country and here.
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O. Where were yon and what business were you en-

gaged in in the winter of 1903-04.

A. We were working a lay on 2 Below Creek Claim

on Cleary creek.

Q. 2 Below Discovery? A. Yes.

Q. Who was with you?

A. McCarty, Buro and my brother.

Q. What, if anvthing do vou know about vour

brother staking the second tier off of that Nt>. Two Be-

low Discovery in January, 1904?

A. I remember him mentioning the fact that he had

staked it.

Q. Do you recall any discussion amongst you there

during that winter and especially after he staked the

claim as to the necessity and significance of making a

discovery?

A. I know of this case my brother mentioned here on

the trial being discussed there at different times in our

cabin and the grounds they fought the case on, or

would contest the future claims.

O. I will ask you to state if you ever at any time

afterward saw your brother's stakes upon this claim?

A. I have seen them after he staked it through the

Avinter, but not to examine them.

Q. You just saw the stakes?

A. I have seen the stakes, yes, sir.

Q. What if anything, do you know about your

brother's efforts to make a discovery along in April and

May, 1904, and the result of such efforts?
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A. I knew that he went there for the purpose of sink-

ing- a hole and prospecting- the ground to see if his

ground was valuable, and I know that he sunk a hole

there and discovered gold in it.

Q. How do you know he discovered gold in it?

A. I seen him take dirt from his hole down to the

cabin and pan it.

Q. With what results?

A. He found prospects. He found some gold.

Q. Were you ever out to the hole that he dug there

where he put in the fires?

A. Yes, I was there while he was putting the hole

down.

Q, Were you ever there after the hole was com-

pleted?

A. I believe not; not to examine the hole.

Q. Do you know whether it went to bedrock?

A. I do not.

Q. Did you ever at any time see the dirt that came

out of that hole panned down near the cabin?

A. Yes, sir.

Q. Where was it panned?

A. It was panned back in the dam we had in there

for the purpose of getting water to sluice with.

Q. Did you ever see anything of another hole that

he dug up there that was afterwards used as a water

hole?

A. Yes, sir, I have often got water from the hole.
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Q. Whart do you know about gold being discovered

in that stuff that was in there?

A. I heard he had; that he had

—

Mr. HEILIG.—We object to what he heard.

The COURT.—Yes.

Mr. PRATT.—Describe what kind of looking debris

came out of this deeper hole that he sunk by putting

in the fires?

A. It was a schist formation and it was more or less

full of debris and dirt from his fires. It looked like it

might be placer dirt as it had lots of sediment in it.

Q. Was there sand in his pan?

A. Yes, ruby sand all through it.

Q. State whether or not while you were there and

while he was doing this prospecting you had occasion to

go up there for any reason, to go for wood or anything?

A. We hauled wood from that claim all through

the winter and cut logs there, and sawed it into lumber.

Q. Did you have a saw-pit up on the claim?

A. Yes, sir, and we had occasion to go there for

water regular through the spring.

Q. To this water hole? A. Yes.

Q. These pans of dirt that you remember about dis-

tinctly, you think came out of this second hole, this one

he put down with fires?

A. I know he brought dirt from that hole on one oc-

casion. He came down in my company with the dirt

and panned it there in this dam I have mentioned.
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Q. You saw that? A. Yes, sir.

Q. And the prospect was an ordinary good prospect?

A. Yes, it was a prospect that would be called or-

dinary for that kind of a place; not a large prospect at

all.

Q. But it was placer gold was it? A. Yes, sir.

Mr. PRATT.—That is all. Cross-examine.

Cross-examination.

Mr. HEILIG.—Where wTas this water hole?

A. It was below our wood trail near this gulch.

Q, How near the lower end line of this claim was

that water hole?

A. It was quite close to it.

Q. How far up the hill from the lower side line?

A. It was close to his corner there some place.

Q. How wide is the Y'arnall claim?

A. I don't know. I have heard said it was a narrow

claim.

Q. Where did you have the dam on the Creek Claim?

A. It was behind our cabin near the line some place.

Q. When did you see your brother go up there and

wash dirt in the water hole?

A. He came down in my company with the dirt one

time, when I was bringing water for the cabin.

Q. You were both up there for the water?

A. No, sir. He was working on his hole at the time.

Q. On the water hole?
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A. On this hole he was sinking.

Q. On the four foot hole? A. Yes, sir.

Q. When did yon see him take dirt from the water

hole?

A. I don't know as I seen him take dirt from there.

Q. You wouldn't swear positively that you ever saw

him take dirt from that water hole and pan it?

A. No, I never did.

Q. Where was that four foot hole?

A. Further up the hill.

Q. How far from the lower line do you think it was

up the hill? A. I don't know.

Q. Was it about the middle of the claim?

A. I wouldn't be able to judge; I never paid much

attention to it.

Q. You know where Mr. Yarnall's line was, don't

you? A. Yes.

Q. Did you go half way acrossed your brother's claim

before you came to that hole?

A. I couldn't say, Mr. Heilig.

Q. Would you say a third of the way acrossed?

A. No. I wouldn't draw any conclusion at all.

Q. How often were you there?

A. I only went there for the purpose of hunting for

my brother; went to call him to his meal, and he came

down with me.

Q. You don't know how often he had fired when you

went there that time? A. No, I don't.
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Q. Do you know how deep he was?

A. He was probably three feet deep.

Q. Did you see him take a pan of dirt?

A. Yes, sir.

Q. Did you see him carry 'that pan down to the dam?

A. Yes, sir.

Q. Did you see him wash?

A. I seen him start to wash it.

Q. And you went away?

A. Then I went into the cabin with the water.

Q. That is all you know about it?

A. No. When I came out he had finished his pan-

ning, and he asked me to look at his prospect, and

showed me some fine gold he had there.

Q. Very fine gold? A. Yes, sir.

Q. About how many colors?

A. I wouldn't be able to judge; it looked to me a

couple of cents, I should judge.

Q. Have you ever weighed a couple of cents of very

fine gold so you know? A. No.

Q. Upon what basis do you judge that there was a

couple of cents if you never have weighed it, or seen it

weighed?

A. From weighing some prospects. I usually use my

judgment.

Q. How small a prospect have you weighed?

A. A grain is about as fine as we ever weighed.

Q. That would be worth about how much?



IK) John Cascades et at.

(Testimony of David Cascaden.)

A. A little over three cents.

Q. So that, in this pan that you saw him bring down,

which is the only pan you saw him bring down, there was

about a cent?

A. One or two cents; between one or two cents prob-

ably.

Q. Was he to bedrock at that time?

A. I think not; he was only about three feet deep.

Q. Have you mined for some years? A. Yes.

Q. What kind of mining? A. Placer mining.

Q. Have you ever done hydraulic mining?

A. No, sir.

Q. You know nothing about it? A. No, sir.

Q. How far up the hill from the creek is this claim?

A. Eight or nine hundred feet, probably, or seven or

eight hundred.

Q. How much water comes down those gulches?

A. They drain the hill and they carry water when-

ever it rains.

Q. How much of a hill is there above the uphill line

of this claim? A. I don't know.

Q. Does as much as a sluice-head of water come down

that gulch? A. Oh, no.

Q. Half a one or a quarter?

A. Not in summer, unless you have heavy rains.

The snow makes considerable water there in the spring

at times.



vs. Joseph Bortolis. 91

(Testimony of David Oascaden.)

Q. If you wanted to sluice that dirt up there at that

hole, how would you do it?

A. You could dam up this gulch and hold the water

until you had sufficient to sluice with and hold it in a

dam until you had enough to sluice dirt, and then use it

as long as it would last.

Q. In your opinion, as a miner, when you find a pan

of dirt in the bottom of a hole containing a cent, do you

call that pay-dirt? A. I call that only a prospect.

Q. It wouldn't, pay to work it if it did not get better

than that?

A. It might pay under some circumstances.

Q. It is just a prospect; you couldn't afford to work

that ground if you got only a cent to the pan, could not?

A. Oh, yes.

Q. Would you work it at a cent to the pan ?

A. This hydraulic system would make lots of money

at that.

Q. You don't know anything about hydraulic, and

still you express the opinion that that would pay?

A. Yes, sir.

Q. Where would you get water for a hydraulic sys-

tem?

A. Well, probably from the Chatanika, or pumping

it.

Q. Do you say as a miner you could afford to pump

water to that hole and work dirt that went a cent to the

pan? A. No.
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Q. In other words, yon say you couldn't afford to do

it? A. I could.

Q. You couldn't. You couldn't afford to build a

flume there from the Chatanika river and sluice it that

way.

A. If the whole hill proved to be a cent to the pan or

a quarter of a cent to the pan, I believe you could.

Q. What do you mean by the whole hill?

A. I mean the whole mountain there.

Q. I am speaking of this particular twenty acres.

Could you afford to build a flume there to work this

twenty acres? A. No, sir.

Q. (Question continued.) Where the ground pro-

duced a cent to the pan? A. No, sir.

Q. Yrou sawed wood on the claim, did you?

A. Yes.

Q. A good deal of it?

A. We sawed close to a thousand feet of lumber.

Q. You took most of the large timber away?

A. Yes.

Q. Did you take a good deal of timber for boilers for

thawing? A. Yes, sir.

Q. Did you leave any good timber on the claim at all?

A. Oh, yes. There was lots of first-class timber on

the ground.

Q. WT
here did you take this timber to that you took

away from that? A. To the Creek Claim.

Q. You had a lot of it?

A. Yes; some of it went to Mo. 1 Below.
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Q. Is there any timber on the ground now?

A. No, sir; it is cleared off.

Q. Is 'there any wood growing there at all?

A. No, sir.

Q. What has become of it?

A. It has been burned and used for mining purposes.

Q. Who used it?

A. The different mines.

Q. Do you know by what authority?

A. I know that my brother objected and gave written

notice to some of the parties to leave the wood on the

ground.

Q. Did he sell any? A. Yes, sir.

Q. Did he never sell any stumpage or make any con-

tract for it? A. No, sir.

Q. He did take a lot of it from the claim to work

No. 2 on the creek with? A. Yes, sir.

Mr. HEILIG.—That is all.

Redirect,

Mr. PRATT.—Q. Did the town people take some wood

off of it?

A. I don't know to what extent. The wood was prac-

tically all taken or cut during that spring and summer.

Mr. PRATT.—That is all.

Mr. HEILIG.—That is all.
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DANIEL MeCARTY, Junior, being called as a witness

on behalf of the plaintiff, being first duly sworn, testified

as follows:

Mr. PRATT.—Q. State your name?

A. Daniel McOarty, Junior.

Q. Where do you reside at this time?

A. Fairbanks, Alaska.

Q. What has been your occupation for the last two

or three years? A. Miner.

Q. Were you engaged in mining on Cleary Creek in

the winter of 1903-4? A. Yes.

Q. At. what point and who with?

A. On No. 2 Below Discovery, Creek Claim on Cleary

creek, with Mr. Buro and the Cascaden Brothers.

Q. Do you remember the time when Mr. John Cas-

eation located the bench claim, second tier, off 2 Below

Discovery?

A. I remember something about it, yes, sir.

Q. You were there with him at the time, January,

1905?

A. Yes, I was on the creek at the same time.

Q. Do you remember of any particular discussion be-

tween you men there, especially after Cascaden made

his location, as to the necessity of making a discovery

on placer ground?

A. Well, there was considerable talk all during the

winter; we had considerable talk something regarding

that.
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Q. Do you remember what the particular occasion of

that was?

A. Not exactly. We understood that a man had to

find gold for a location. That is, what I did anyway.

Q. To refresh your memory, I will ask you to state,

if at that time a controversy had arisen between Mr.

Hilty and a man by the name of Sigler, just above you?

A. I believe there was.

Q. That had reference to what claim?

A. I think that was No. 1 below side claim; there is

a fraction there.

Q. That was one of the very valuable claims on that

creek?

A. I think it was a pretty valuable claim, as a matter

of fact, Mr. Seigler claimed that he got a discovery of

gold before Hilty, although Hilty had located first, that

he would take the ground.

Mr. HEILIG.—We object to going into that.

The COURT.—Objection sustained. Defendant ex-

cepts.

Mr. PRATT.—That controversy was discussed amongst

you?

A. I don't know if that was; I know that there was

some talk there, but I don't remember what it was.

Q. What, if anything, do you know about John Casca-

den making a discovery upon his ground after that?

A. I don't know.
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Q. What do yon know about his going up onto the

ground in April and May, or the latter part of April, or

the fore part of May, for the purpose of making a discov-

ery and digging there?

A. I know he was up there. There was not water

enough running to let us work continually, and I remem-

ber on several occasions that he went back up that way

to do some work getting out logs or something, I don't

know exactly, I didn't examine what he was doing.

Q. Do you know of his taking a pan up with him at

any time?

A. Yes, I seen him come down with the pan one day.

I didn't see him take it up with him.

Q. What did he have in that pan?

A. I supposed he had some dirt.

Q. Do you know now what it was.

A. I was not within fifty feet of him when he came

down.

Q. Oould you see whether there was any dirt in the

pan?

A. I had an idea there was dirt in the pan.

Q. What did he do with that pan?

A. There was a little draw that came down the hill

and that had a dam in there and we had been sluicing the

duinp—

•

'

Q. Where did that come from first in regard to his

ground? A. The water T,

Q. This little gulch?

A. Just came right straight down from the hill.
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Q. From off of his ground?

A. From that direction.

Q. What did you see him do?

A. I saw him down there and supposed he was pan-

ning- the dirt that he had in the pan. I was throwing

some big rocks out of the dump away to one side, so as to

get a place to shovel in. Pretty soon he came down and

showed me the pan he had. I supposed he had just

panned. He said he was just up on his claim and took a

pan of dirt.

Q. What did you see in that pan, if anything?

A. I seen a color or two in the pan, but they were

very small.

Q. Colors of what? A. Gold.

Mr. PRATT.—Cross-examine.

Cross-examination.

Mr. HEILIG.—That is all you know about it, Mr. Me-

Carty, just what he told you? A. Yes, sir.

Q. If he had told you that he got that dirt off the

Yarnall claim you would have believed it?

A. I wouldn't have no reason not to.

Q. You have no knowledge of your own where he got

it? A. No, I have not.

Q. Only what he said? A. Yes.

Q. You saw some colors of gold? A. I did.

Q. Very few?

A. I believe only two, two that I could see.
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Mr. HEILIG.—That is all.

Redirect.

Mr. PRATT.—Q. He told you where he got it?

At He told me where he got it.

Q. Did he 'tell you he got it off of his own ground?

A. He said, "I got this up on my ground up there."

Q. Were there any mining operations going on on the

Yarnall Claim at that time?

A. I don't believe there was, not that I know of.

Q. How soon afterwards were there?

A. I believe Craley started to work on the lower end

there shortly after that, but I wouldn't be sure that

there was anything going on there on the side claim.

You mean next to the creek?

Q. Yes, on the Yarnall there were no mining opera-

tions going on at that time that you know of where he

could have got that dirt?

A. No, sir, not that I know of. I don't remember.

Mr. PRATT.—That is all.

Mr. HEILIG.—That is all.

Mr. PRATT.—Now, gentlemen, by agreement of attor-

neys I will read the testimony of a gentleman who ap-

peared here and testified at a former trial.

Mr. HEILIG.—Will you make an offer of the testimony

so that I may make an objection.
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Campbell under our stipulation.

Mr. HEILIG.—Defendant objects to the introduction

of the testimony of Patrick Campbell on the ground that

it relates solely to the mining transactions carried on

since the commencement of this action.

The COURT.—Objection overruled. Defendant ex-

cepts.

Mr. PRATT reads: (Here reads from deposition fol-

lowing pages.)

[Title of Court and Cause.]

Stipulation.

It is stipulated and agreed by and between the parties

hereto that the testimony of Patrick Campbell, a wit-

ness on behalf of plaintiffs, delivered in said court at the

trial of the said cause, commencing July 6th, 1905, may

be read in evidence as the testimony of the said witness

at the trial of the said action whenever it may take

place in the said court, without calling the said witness

for oral examination therein and without taking his

deposition in the ordinary way.

In order to facilitate the production of the said testi-

mony it is agreed that E. T. Wolcott, stenographer, who

made stenographic notes of the evidence of the said wit-

ness at the former trial, may extend such evidence in

typewriting, noting the objections, the rulings of the

Court and the exceptions, and when so extended the evi-
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deuce of the said witness may be attached to this stipu-

lation and used by the attorneys for either party in the

same manner exactly as a formal deposition of the said

witness Patrick Campbell could be used in court.

Dated at Fairbanks, Alaska, this 25th day of July,

1905.

PRATT & JOHANSON,

Attorneys for Plaintiffs.

HEILIG & TOZIER,

Attorneys for Defendant.

PATRICK CAMPBELL, a witness called on behalf of

the plaintiffs, after being- sworn, testified as follows:

Mr. PRATT.—Q. Mr. Campbell, where do you reside?

A. Out on Cleary. Well, I am stopping right here

now at the Pioneer at Fairbanks at present.

Q. Where have you been lately?

A. Out on Cleary.

Q. What is your occupation? A. Mining.

Q. How long have you been in that line of business

in Alaska? A. Twelve years now.

Q. What camps have you been in?

A. In Nome, Dawson, Atlin, Porcupine

—

Q. And Fairbanks?

A. Fairbanks, on Cleary.

Q. How long have you been in the Fairbanks Mining

District?

A. Since the first of June, I landed here.

Q. Last year ? A. This present year.
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Q. Where did you go to work?

A. I went to work on Cleary, No. 8 Above.

Q. Whom did you work for?

A. For a man named Sam Agen, and we got a lay up

there.

Q. Did you work on any other ground there?

A. I worked on No. 4.

Q. Below? A. For Manley, yes.

Q. For Mauley on No. 4 Below Discovery?

A. Yes, sir.

Q. Down in the shaft, were you? A. Yes, sir.

Q. What is the depth of the shafts?

A. They call it 75 feet.

Q. Do you know where the bench claim on second tier

called the Cascaden claim

—

A. I guess I do.

Q. (Continuing.) —Opposite Number 2 Below Dis-

covery on Oleary is? A. I worked on it.

Q. Who hired you to work there?

A. Mr. Steele.

Q. How many holes did you sink or assist in sinking?

A. One hole.

Q. Where was that with reference to Main street, on

the upper or lower side?

A. I think it is a little bit on the lower side of the

main street, but I couldn't just exactly swear upon that,

but it is pretty near on the line.

Q. Pretty near on the line of the claim?
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A. Yes, sir, and I think it is right on the line of the

street too.

Q. Will you describe to the jury the appearance of

the ground there that you passed through and what

work you did there in that shaft?

A. The only work I done there it was about nine

days and the ground was looking pretty good to me.

Mr. HEILIG.—Q. When did you do this work?

A. I have been working there nine days. I left there

yesterday morning.

Q. The last nine days you have been working there?

A. Yes, sir, and my partner is working there now.

Mr. HEILIG.—The defendant will object to any tes-

timony in regard to any work done upon this claim dur-

ing the time the witness said that he did the work, on

the ground that any work done during such time would

be incompetent and immaterial and would not affect the

rights of either of the parties at the time of the com-

mencement of this action.

The COURT.—Overruled.

Mr. HEILIG.—Exception.

Mr. PRATT.—Q. Proceed, Mr. Campbell.

A. I tell you, gentlemen, as far as the ground was

concerned—I am only working for wages and I am tell-

ing the truth—I got a pan of dirt there, and I am satis-

fied there was five cents in it. I saved some of it and
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gave it to Mr. Steele, but I didn't save it all. That is

all I can tell you about it.

Q. Who was there with you?

A. Billy Hanlon.

Q. He saw you

—

A. He seen me pan it. I panned two or three more

pans and I never got a skunk, but it was not as good

as the first pan.

Q. You never failed to get

—

A. I never got a skunk.

]Q. What depth down were you when you began to

pan? A. About 15 feet.

Q. How deep were you when you quit there?

A. I should judge about 20.

Q. What kind of looking debris or stuff were you

working in when you quit?

A. It is red mica schist stuff like.
J

Q. How did it look in comparison with the stuff they

are drawing up out of the shafts on the Yarnell Claim?

A. That is a question I couldn't answer. But I have

seen the creek on discovery and all around and it looks

pretty near the same kind of dirt. It is broken up quartz

and pieces of mica

—

\

Q. Some quartz? A. Yes, sir, some quartz.

Q. Decomposed stuff? A. Yes, decomposed stuff.

Q. Did you notice the lay of the ground there on this

Cascaden claim with reference to the Yarnell and those

other claims adjoining?

A. You mean abreast of them there?
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Q. Yes, and the other mining claims nearest to it.

Did you notice the lay of the ground there?

A. Yes.

Q. As a mining man, how is the lower part of it there,

as a matter of prospect or opinion as a mining man?

A. I would like to go a little further in the ground if

I had the ground myself, I would like to sink deeper.

Q. Have you negotiated for a lay upon that ground?

A. I would like to go a little further that is all there

is to it. If I had the ground myself, I would follow right

down.

Q. Have you ever been in those shafts on the Yarnell

ground below? A. No, I never was.

Mr. PRATT.—Take the witness.

Cross-examination.

Mr. HEILIG.—Q. You didn't find any gravel there?

A. I couldn't say it was gravel, just this red mica

schist stuff.

Q. It is not what a miner would ordinarily call wash

gravel?

A. Not what you would call a regular wash, but the

ground, what I panned, suited me all right.

Q. How often did you pan?

A. I panned every day after I got down about 15 feet.

Q. Did you find gold every time that you panned?

A. Not every time, no.

Q. And the ones in which you found gold were at the

bottom of the shaft?
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A. When it got below 16 or 17 feet it got better.

Q. Yon said better? A. Yes, sir, better.

Q. From your experience as a miner, would you say

that this mixture was a slide?

A. Well, I don't know whether it was a slide or not;

it looked to me as though it might be.

Q. Could you judge from what you saw the extent

of the deposit of gold there?

A. Yes, as far as I am concerned in the ground she

looks to be all right to me to work, and I would like to

go a little further, that is all there is to it.

Q. Which part of it? A. The shaft I worked in.

Q. How big an extent of territory would that em-

brace? A. Which, the shaft?

Q. No. Where you talk about; the ground that you

worked on? A. Which do you mean?

Q. How far up the hill would you care to work that

ground? I

A. Well, I didn't go to bedrock to see how far I would

work each way.

Q. Have you been all over that claim?

A. I have been all over the whole property right

down that whole end of the creek; traveled over it; that

is all I know. I don't know anything about it.

Q. You haven't been over the top of the claim, over

the hill? A. Yes, sir, over to the top.

Q. And the claim is very steep from the street up?

A. She couldn't be called steep.
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Q. Could you drive up there with a loaded team?

A. Oh, yes.

Q. Without any trouble?

A. You couldn't put a big load up, but] you could get

up there just the same.

Q. Anywhere from the claim?

A. Yes, from that claim I worked, yes.

Q. I am speaking of this Oascaden claim?

A. The claim I worked on.

Q. Which did you work on?

A. I worked for Mr. Steele. I don't know what the

name of the claim is.

Q. You know the boundaries of this claim ytju

worked on? A. Yes, Mr. Johanson

—

Q. How near to the lower line of that claim, the

lower side line of the claim did you work?

A. I think we were on the line.

Q. About on the line?

A. Pretty close to the line, I think. I didn't take

an observation of anything like that. I seen the stakes

there, but I wouldn't swear whether I was on the line

or not.

Q. How far is that from the creek?

A. From the creek? Supposed to the second tier.

Q. Give us an idea, about how many feet; a thousand

feet?

A. It might be. I couldn't just exactly say.

Q. Do you think it is 1,000 feet from the creek?

A. Probably it is. I don't know.
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Q. Suppose you were working this piece of ground

you sunk this hole on, what would you do with regard

to water?

A. Well, I think it would be a case of getting a pump

or running a ditch some place.

Q. How valuable would dirt have to be in order to

pay to work there?

A. I don't know. That is a question. Probably ten

or twelve to the bucket would be all right.

Q. Even if you had to pump water?

A. No, if you had a ditch.

Q. Where would you build that ditch?

A. Well, it would take a little money to look over

those things.

Q. You mean a good deal of money, not a little?

A. You bet.

Q. It would be very expensive to bring water there

by ditch as high as that claim is?

A. I am no surveyor. I couldn't tell you.

Q. In a general way you would say it would be very

expensive? A. Yes, sir.

Q. Because it would be a long ditch if you were to

attempt it. How valuable, how much to the pan, would

the dirt have to be in order to make it profitable to work

it?

A. I don't know. That is a matter I don't feel like

answering, because I can't tell you to tell the truth.

Q. The gold that you found would you consider that

sufficient to work it by pumping the water?
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A. I don't know that either. It might be. I am only

telling what I know.

Q. The best pan you found was 5 cents and in some

pans you didn't find anything. A. That is right.

Q. Would you under those circumstances as a miner

go to the expense of a pumping plant to work that claim,

if you had found nothing better than that?

A. That is a question I don't know because I am sat-

isfied we ain't down to bedrock, to tell the truth.

Q. On what you already found, if you didn't find any

better, would you invest in a pumping plant and go to

pumping to work that kind of ground that went five

cents to the best pan you found and most of them noth-

ing? A. I don't know about that.

Q. You cannot answer that?

A. If I had the ground of my own, I would go ahead.

Q. You would go ahead sinking shafts?

A. I would keep on working.

Q. You would hesitate about investing in a pumping

plant?

A. A man must wait until he gets to bedrock to find

out.

Q. How long have you been out there?

A. I went out there the 2d of June.

Q. You came from here, did you?

A. I came right in here from Juneau.

Q. You had not been on Cleary creek?

A. No, sir.
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Q. You were sent out there to dig this hole?

A. No, I was out working on the creek before I went

to work for this gentleman.

Q. When did you go to work on the creek?

A. I went to work on No. 8, I believe, on the 4th

of June for Sam Agen.

Q. Of this year? A. Yes, sir.

Q. And then you went to work on No. 4?

A. I went to work on No 4.

Q. So you have been out there over a month?

A. Yes, sir.

Q. You were hired to dig?

A. I was paid a dollar an hour to go to work there.

That is all I know about it.

Q. Who worked with you?

A. Billy Hanlon. He is out there yet working.

Q. That is all; you two? A. Yes.

Q. What did you work with? How did you sink?

A. We thawed. Had a boiler there.

O. Who furnished that?

A. Mr. Johanson or Mr. Steele, his agent.

Q. How many points did you use?

A. Sometimes one and sometimes two, just accord-

ing to how we had the business fixed up.

Q. Your instructions were to go down until you

found gold?

A. We were just paid a dollar an hour to go on work-

ing.

Q. Why did you stop working?
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A. I am going- away on a trip. He is out there with

the job.

Q. I didn't understand.

A. I am going away on a trip myself. I have a little

business to attend to and Billy Hanlon is out there

working now.

Q. When were you subpoenaed in this case?

A. This is Thursday, is it?

Q. Yes. A. I believe it was on the 3d.

Q. A subpoena was delivered to you, was it?

A. No, sir. I was out there at Mr. Steele's office out

there or Mr. Johanson's.

Q. And what happened?

A. Nothing happened, just what I told you. They

asked me what T got and I showed them and swore to

it.

Q. Were you here yesterday? A. Yes, sir.

Q. Have you been here since this case commenced?

A. Yes, sir.

Q. You were here yesterday morning?

A. Yes, sir. I came in yesterday morning, I guess

about half-past 4, and went to bed and slept pretty well

yesterday.

Q. Was Mr. Steele around there while you were

sinking that hole? A. Yes sir.

Q. Most of the time? Or was he there all of the

time?

A. No, he was not there all the time; 4 or 5 times

a day.
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Q. Was be tbere sometimes when you were not

there? A. When I wasn't there?

Q. Yes. A. He might have been. I don't know.

Q. Did Hanlon tell you that he had been there at any

time when you were not there?

A. No, sir. I never saw the man there because I

lived at No. 10 Above.

Q. On a number of occasions when neither you nor

Hanlon were there? A. I don't understand you.

Q. Yon didn't work all the time?

A. We worked 10 hours a. day.

Q. And the other times you went away?

A. We went to bed, I guess.

Q. You don't know what happened during that time?

A. No.

Q. These pans that you took, did you take them

—

After each thaw did you pan? A. Yes, sir.

Q. And you took all your pans from the bottom of

the thaw? A. From the thaw, yes, sir.

Mr. HEILIG.—That is all.

Mr. PRATT.—That is all.

United States of America,

District of Alaska,

Third Division,—ss.

E. T. Wolcott, being first duly sworn, says: That the

foregoing 7 pages with this page comprise a full and

true statement of the evidence given by Patrick Camp-
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bell, a witness on behalf of plaintiffs, at the trial of the

case of John Cascaden et al. vs. Joseph Bortolis, com-

mencing on July fi, 1905, in above entitled district court

for the Territory of Alaska, third division.

E. T. WOLCOTT.

Subscribed and sworn to before me at Fairbanks,

Alaska, July 25, 1905.

LOUIS K. PRATT,

A Notary Public in and for the District of Alaska, Third

Division.

WILLIAM HAXLAX, called as a witness on behalf

of plaintiff, being first duly sworn testified as follows:

Mr. PRATT.—Q. State your name and place of resi-

dence?

A. William Hanlan, sir. I live in Fairbanks here

and went out on Cleary creek to dig a cellar behind a

house that was building, and working there for some

time until Mr. Steel came and asked me if I understood

sinking holes, and I told him yes, that I sunk quite a

few of them. He asked me to figure on what I would

sink a hole on this bench

—

Q. Did you contract to sink a hole?

A. Xo, I went to work for a dollar an hour.

Q. For what length of time have you been engaged

in the mining business?

A. I came to Dawson in the fall of 1S97.

Q. Have you been working in the placer mines ever

since? A. Yes, sir.
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Q. Where?

A. In Dawson in the winter of '97 and '98 and '99 I

came to this camp to Fairbanks here, and went back

again and working on Hunker creek, and I came down

in the spring again; that was last spring.

Q. Spring of 1905? A. Sir?

Q. That was this spring?

A. Yes, this spring.

Q. How much time in all have you spent in this min-

ing district?

A. The first time I came, sir, I didn't stay very long,

because I was short of grub and things and there was

nothing to be done in Fairbanks, so I drifted down the

river and went back.

0. Were you ever iu Nome? A. No, sir.

Q. State particularly what ground you worked on.

Was it on the Caseaden placer there at Gates?

A. Yes, I suppose it is.

Q. What is the number of the bench claim, do you

know?

A. No. 2. second tier off No. 2 Below Cleary creek.

Q. Second bench? A. Second bench.

Q. Where did you go to work first?

A. Well, I went to work about 250' feet or something

around two hundred feet above the lower line on the

hillside of the main street.

Q. Right on the line of the upper side of the main

street there? A. Yes, sir.
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Q. That will be about 250 feet from these other two

holes you put down afterwards?

A. As near as I can judge, sir.

Q. State particularly what you did in digging that

first hole; what you found; what kind of dirt and every-

thing.

A. We moved the boiler there and myself and my

brother were working together, sir. We dug maybe

two feet or two feet and a half, I couldn't exactly say,

of muck and sand and mixed up stuff.

Mr. HEILIG.—When was this?

A. I guess it was about the 5th or 6th of June,

June or July. June, sir.

Q. Of 1905? A. Yes, sir; of this summer.

Mr. HEILIG.—Defendant objects to any testimony in

regard to any mining operations carried on on this tract

of land at the time that the witness states that he is

about to testify to, on the ground that no evidence is ad-

missible of mining operations carried on after the com-

mencement of this action.

(Objection overruled. Defendant excepts.)

Mr. PRATT.—Proceed.
A. So we sunk to about five and a half or six feet

and struck a. heavy slide or rim rock, as I thought it

was; it was standing on the upper or hillside, and there

was a softer formation on the street side, and we went

down —there was a big piece of slide rock on one side,

and we left that and moved further down the street side



vs. Joseph Bortolis. 115

(Testimony of William Hanlan.)

and wont down as near as I should judge seven and a

half or eight feet. I panned in the bottom of the hole

and I couldn't get gold so I went back again and there

was a lot of bine mud and sediment on top of this reef

and I came up and took the pan and went down the

creek. Mr. Steel came up and wanted to know if I got

anything and I told him no, I couldn't raise anything.

There was a little black sand, and a little iron rock, and

a. little gold, tine colors, and I threw them out of the

pan. He said, "Take the pan and look around that bare

place down there." Mr. Caseaden he said had made a

discovery somewhere down there, but I don't know ex-

actly about where it] was. I went down and looked

around and couldn't see where I could do anything ex-

cept I got a pick and shovel and went to sinking for a

prospect, and I came back again and I went down in the

hole and I took a pan myself out at the top of this blue

mud, on top of this big piece of slide rock, or whatever

it was, on the upper hillside of it, took it out behind Mr.

Johanson's house and panned it, and when I got it

about half panned I seen a lot of colors in the pan. I

washed it down a little more and I took it in my hand

into the mill and I said like that: "I got a good pros-

pect," and I went back and washed it. down, and washed

it out and took it into the mill; there were three or four

people there; and took a match and some little sticks

and dried it and I brought it into the mill.

Q. The office?
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A. Yes. And they weighed it in my presence and

said it was thirteen cents. He said you may have to

prove this and he took and put it in an envelope and

says, "I will put it in the safe." I says, "I will take it

and I will keep it myself." He says, "All right, sign

your name across the envelope" which I did, and I put

the prospect in my pocket, and it is there now.

Q. You have it with you now? A. Yes.

Q. It has never been open? A. No.

(.,>. Was Mr. Cascaden there part of the time when

you were panning?

A. He came up there when I was panning behind my

back, and went back into the office again. I couldn't

say whether it was when I first started, or when I was

nearly through, but he came up there when I was pan-

ning.

Q. When you finished?

A. Yes, or when I was half finished. When I panned

it down he was there, and I washed it out and he seen

whatever was in it, and I washed it out. He seen what-

ever I got and took it to the scales and weighed it.

Q. Had you panned any going down before that?

A. I panned once, or a couple of times, and found

a formation there a kind of mica-schist and black rock

and little speck colors that wouldn't make a cent, and

I got two pans out of the bottom of the hole down be-

low when we got into the yellow clay down below, and

I sent my brother to see, and he came back and said

he found nothing.
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Q. So in going down yon panned how many pans?

A. I judge to the best of my knowledge about two or

three pans before I got this good prospect.

Q. In this two or three pans, did you find anything?

A. I found little fine gold.

Q. Have you got that prospect with you at this time?

A. I have got it in my pocket. Nobody has had it

in their hands yet.

Q. You have had it in your hands all the time?

A. Yes, sir; and still.

Mr. PRATT.—I offer this in evidence as part of his

testimony.

Mr. HEiILIG.—We object to it as being the result of

labor performed since the commencement of this action

under the testimony of this witness, and as incompe-

tent, irrelevant and immaterial.

(Objection overruled. Defendant excepts.)

Mr. PRATT.—Open that Mr. Hanlan, I want to show

it to the jury.

( Shows to jury.)

Q. State what, if anything, you did with reference

to prospecting there?

A. Well they asked my opinion, what I thought of

the hole; so I told them so far as my opinion was, that

it was the rim, and I didn't think it was worth while to

go any further. Then that night they came to me, or

fhe next, day, to move the boiler down to the lower end

to sink a hole. So I said it was all right I was will-
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ing. I was wanting to go to work. So, we packed

the boiler down and started a hole about 25, 20 or 25,

feet, from the lower corner stake down near the creek

line. We sunk a hole there to the depth of about 23 or

21 feet, something along there, we measured it out that

way, 23 feet, me and Paddie Campbell, and when Camp-

bell left, a man named Tim Buckley finished the rest

of it with me, and the time of the heavy rain the water

came in from the road. There is a kind of a draw com-

ing down there, and a heavy rain cut it underneath

the road, and the ground sluiced into the hole and on

the lower side the high water got into—like there

was hole about four feet deep—and the high water

got down through this ice, run down and come into

this hole so as to keep us for the time bailing, and I

said I wouldn't work any further unless they dammed

it up, it was not safe. I laid there a couple of days

and it washed in, kept coming into it underneath up

toward the road side— it was raining there day and

night and I went down— where the road people were

making the road, and the water would come down there

and come in about four feet deep, and there was dirt

and slide in the hole, and the hole was condemned.

Q. What depth did you go through muck?

A. I judge in the first hole about five and a half feet

or six feet.

Q. You were then operating with the boiler and

points?

A. Yes, sir, operating with boiler and points.



vs. Joseph Bortolis. 119

(Testimony of William Ilanlan.)

Q. What did yon encounter after you got through

the muck?

A. We got into a kind of slide and sand and broken

up kind of mica-schist and now and aigain quite a lot

of this white sand, like bar-sand, in the bottom of the

pan when you would pan, and then a kind of red clay in

places, and in different places there was a> black streak

of dirt all down through the soil and Campbell pros-

pected it and I prospected it myself, and I got a very

small prospect; I judge only a cent and a half. Camp-

bell 'filled a pan, he had followed me to a little gutter

there; he lays the pan down and comes back to me and

tells me

—

Mr. HEILIG.—We object.

The COURT.—Yes.

Mr. PRATT.—Did you see that prospect that he got?

A. No, sir. Because he put it in a paper and came

up and told it to me because there was only three or

four down there, he wanted me to go down to the office

and try and get a lay on the ground. I says, "What

did you find?" He says, "Good prospect." That is all

I know he got.

Q. You saw a black streak of black looking earth.

For what distance did that remain?

A. It came in at about eight feet deep, and remained

until about fifteen feet or little over, and then you come

in to the regular

—

Q. That streak of earth

—
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A. That was what the prospect was found in.

Q. That best prospect? A. Yes, sir.

Q. What is the general character of the debris that

you raised out of there in color and appearance as com-

pared with that that you saw on the Yarnall claim be-

low?

A. I couldn't say that, sir, because I have never been

down on the Yarnall ground.

Q. Those dumps were sluiced up there?

A. Yes.

Q. Before you saw them? A. Yes, sir.

Q. Before you went there?

A. I couldn't say that I was down on his ground.

Q. You didn't notice that? A. No.

Q. Did you do any further work than you have tes-

tified to?

A. Well, we started another hole below where the

water had cut a channel around so that the water that

did run wouldn't come in. We started another hole

and put it to a depth of 26 or 27 feet, 26 feet is what

we are to be paid for.

Q. You are still working on it?

A. Yes, up to about a week or so ago. I told them

that we couldn't go any further without timbering the

hole. A piece came down and struck Buckley in the

head and cut his head and cap, and we wouldn't go down
any further without timbering it. We did timber

about three feet to hold the muck up. We found a dif-

ferent kind of formation than what we had in the first
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hole, and it would not stay up; there was a kind of

plaster stuff, a kind of ground-up stuff and it would

come off in big blocks.

Q. What is the appearance of the debris you raised

out of this last hole as compared with the first?

A. It is much the same, but we didn't get any of this

black dirt in the last hole we sunk. I tried to pan my-

self, but didn't get a color. Buckley told me—I was in

the hole most of the time—Buckley says he panned, but

didn't get nothing. I guess there were some of the other

parties come there, they said they panned, but didn't get

nothing, I just had their word for it.

Q. There was no prospect found in that last hole?

A. No, not that I know of.

Mr. PBATT.—Cross-examine.

Cross-examination.

Mr. HEILIG.—Q. In this eight foot hole that you

first put down, your brother Tim didn't find anything.

A. No, sir. I seen him with twro pans.

Q. He was working with you and when you got to

the bottom of the shaft you didn't find anything?

A. No, sir.

Q. Then you went away?

A. I wrent away; we were about a day stopped.

Well, we quit this day and the next morning went to

work again. 1 wanted to know what they were going

to do, and they wouldn't tell us to go ahead.

Q. Who did you go to see?
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A. Mr. Steel used to come down to the shaft

—

Q. You went to see him?

A. He came down to the hole.

Q. When you got to the bottom of the shaft you

couldn't find anything, so you quit, and you went to see

Mr. Steel the same day?

A. He was on and off there while we were working;

some days he came and some days he didn't.

Q. He was there frequently?

A. Some days he came and some he didn't.

Q. After you quit that hole where did you go?

A. After we quit the hole, first I went with the pan

down around the sidehill.

Q. I mean in regard to this hole when did you go up

and report to Mr. Steel that you had not found anything.

A. No, I didn't go to report to Mr. Steel that I didn't

find anything, because I didn't know whether he was go-

ing to—I didn't tell him we found or didn't find any-

thing, because he came down and asked me, "Did you pan

any of that," and I told him "Yes, I panned." Tim went

up with two pans and came back and said he didn't get

nothing, and I took one myself in this yellow clay at the

bottom, and I didn't find nothing.

Q. When was it afterwards that Mr. Steel pointed

out where you could take a pan of dirt and pan it?

A. He didn't point it out.

Q. Didn't he tell you where to take it?

A. No, sir.

Q. You are quite positive of that?
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A. Yes, sir, I knew if there was going to be any

prospecting* there that that was the only place where it

would be, on top of the slide between the reddish stuff

that runs down the hillside, and this stuff that would

hold gold, and I 'took that stuff in the pan and laid it up

on top and took it out behind Mr. Johanson's cabin and

panned it and got prospect.

Q. Were you alone when you panned it?

A. I was alone when I took the pan to come up, but

I think, to the best of my knowledge, that Cascaden came

up to my back behind me while I was panning and went

away again, and when I see the gold in the pan before

it was panned down, I took it into the mill in my hand

and says, "It looks here as if I have a good prospect."

It looked very much bigger while it was mixed with the

sand.

Q. How far did you go down into

—

A. We wrent down about two feet more than on top

of this reef, down into soft yellow clay and broken up

soil for two feet; I judge two feet.

Q. How long did it take you to go down that two

feet?

A. The same day maybe an hour, maybe two hours.

Q. It was pretty narrow?

A. It was pretty narrow and we were shoveling it

up and you had to take a small shovel to get it up.

Q. After you got to the bottom of that shaft you

came out of the shaft and went away?

A. Yes, sir.
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Q. When you came back, Mr. Steel was there?

A. No, sir. After I come up he was nearly abreast

of Mr. Johanson's house and coming from the office down

towards the hole.

Q. Had Mr. Steel been there during your absence to

your knowledge?

A. I couldn't say; not to my knowledge.

Q. How long had you been absent?

A. Maybe three-quarters of an hour, maybe an hour;

I couldn't say.

Q. Who had been at that hole during your absence.

A. I don't know of anybody that I know of. Mr. Bell

and wife happened to live on one side right abreast and

two or three feet off; Mr. Bell and his wife lived right

against the edge of it, and there are other people on the

other side.

Q. That was all you did after you got that panned,

you stopped?

A. Yes, sir, I stopped, I was laid off. I was willing

if they wanted to go ahead and pay me, I would go ahead.

Q. Why weren't you here at the last trial of this

case?

A. I was not notified; nobody asked me to come in,

and I stayed to work and took my daily salary.

Q. Did Mr. Steel know that you had this gold at the

time of the last trial?

A. Yes, he must have because we had the hole sunk.

Q. But they didn't ask you to come in then?
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A. No, I was not asked to come in. They asked my

brother to come in and I told them—they were going to

subpoena him, and he volunteered to come in, and I

staved to work.

Q. Why did you say you didn't come in at the last

trial?

A. I wasn't notified to. I was working getting my

daily salary, nobody asked me to come.

Q. Why did you come this time?

A. I was ordered to come.

Q. Ordered to come?

A. Mr. Steel told me to come to town. I asked him

if I would be paid and he said yes.

Q. Did you ask him how much you would be paid?

A. No. I expect the same as I was working out

there for. I expect .$10 a day while I am in town.

Q. Did they promise you that?

A. No, sir. We made no arrangement at all.

Q. They paid nothing- in advance ?1

A. No, sir. In fact I have not drawn my money from

them yet.

Q. Do you know Mr. Bartolis, the defendant in this

action—Joe, the Greek?

A. I might have seen him, and not know his name,

sir.

Q. Do you know that gentleman sitting there?

A. Yes, sir.

Q. He is the defendant in this case. Do you know
where he lives? A. Yes, I know of his cabin.
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Q. You have been in his cabin?

A. In his cabin?

Q. Were yon in his cabin on Sunday last, do you re-

member ?

A. I went in his cabin, or one further up town; he

claims he owns. He claims he owns two cabins. I was

in his cabin further up town that he leases.

Q. Did you tell him then that you had not found any-

thing?

A. I may. and may not, I don't know, I might have

told him if he asked me, because he would ask you a

dozen times, "What you rind, what you catch? They

want to come to get money from me all the time to fight

this case, what you think?" I told him I didn't know,

he says, ''You find gold"? Maybe I told him "no."

Q. So that you might have said that you may have

found nothing? A. I might, sir, yes.

Q. You didn't say whether you did, or not. You sim-

ply said you might have? A. Sir?

Q. You wouldn't say positively that you told him that

you had not found gold, but that you might have said so?

A. Maybe, I don't remember what I told him, whether

I told him I found gold or whether I didn't find gold. I

know we were talking a dozen times.

Q. Did you tell him at the same time that if Johan-

son would pay you you would come in and testify that

you found thirteen cents? A. No, sir.

Q. You have no recollection of that?

A. No, sir, I never said so.
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Mr. ITEILIG.—That is all.

Mr. PRATT.—Q. Who was there when you brought

that prospect in, Mr. Hanlon?

A. To my knowledge the marshal of Gates City, Mr.

Steel, Mr. Roberts, and I don't remember if there was

anybody else.

Q. You mean Frank WT
iseman, the deputy out there?

A. Yes, sir, I think Mr. Oascaden was there. I know

he was around there, whether he was in there or not, I

couldn't say, but I think he was.

Q. What, was the character of that deposit at the top

of this piece of slide in that first hole where you got this

thirteen cents; was it soft material?

A. Sand, black mud and clay; you could take it in

balls in your hand and put it in the pan.

Q. When you scraped that up did it appear to be

laid on the rock? A. Well, on top of this reef.

Q. Making the top of the rocks?

A. On this piece of long slab.

Q. Were you there when a little boy did some panning

in the bottom of the hole?

A. When I got out there there was three or four

women there and a little boy was down in the hole, and

he was standing up and had a pan, and he had panned

while we were washing the pan I got, but I didn't see

what he had in his pan, whether he got gold or not, only

what I heard them say.

Q. How much time elapsed from the time you quit
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panning in the lower part of that hole until you took this

pan on top of the rock?

A. Maybe an hour, maybe an hour and a half, I

couldn't say. I went down the creek with a pan behind

some cabins, and I didn't think there was any use to get

a pan there, so I came back with the gold pan in my

arms again, and I went, down a hole and got this pan

myself.

Q. And that same day, or soon after, that dirt was

thrown back into the hole?

A. Some of it was thrown back in, the dirt and a lot

of brush as the people walk right along beside of it.

I threw some in and carried brush and sticks down from

the sidehill and laid them on top of it, because there

was a lady nearly fell into it, and I got 'brush, maybe

eight or ten good arms full, maybe less or more, and

filled it up to make it safe, altogether.

Q You filled it about half full the first time, you

think?

A. Well, what was handy to it. I couldn't say it

was half full, it was maybe more.

Q. The dirt you filled in was the last dirt that came

out? A. Yes, it would naturally be on the top.

Mr. PRATT.—That is all.

Mr. HEILIG.—That is all.
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of the plaintiff, being- first duly sworn testified as fol-

lows :

Mr. PRATT.—Q. State your name and residence?

A. A. J. Steel, Oleary City.

Q. What business are you engaged in?

A. Agent of the Oleary Creek Lumber Company.

Q. When did you go out to Oleary City?

A. On the first of February for them.

Q. State what, if any, authority you had at that time

to stay there and possess that ground and manage it for

the owners.

A. I was attorney and agent for the owners of the

claim.

Q. You had a power of attorney, did you?

A. Yes, sir.

Q. State whether or not an office was built there on

the ground? A. It was.

Q. At what expense? A. About $1800.

Q. Mr. Steel, you have had considerable to do with

this plat (Exhibit ''A"), have you not?

A. Yes, sir.

Q. I will ask you to state to the jury how that plan

was arranged with reference to the convenience of people

and with reference to the buildings that were there?

A. The lots were platted so as to leave each cabin

on separate lots so far as possible so that the lot lines

would come between the cabins. I had nothing to do with

the plat, but that is what I found when I went out there

and looked into it.
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Q. Point out to the jury these lots that Mr. Bartolis

is on. A. Thirty-three and forty-five (pointing).

Q. They are there on that front street?

A. Yes, sir.

Q. What kind of buildings are they?

A. Log "buildings.

Q. Do you know what he is doing with them?

A. He sold one the other day,- and the other was

rented. I don't know what he is doing with it now.

Q. What was that rented for?

A. I believe for $60 a month.

Q. Which one did he sell, the one he lived in?

A. The one he lived in.

Q. He still holds on to the other one?

A. I think so.

Q. Mr. Steel, what figure were you instructed to de-

mand of those people?

A. A dollar per foot in the main part of the town,

on the main business street.

Q. Any difference on the other street?

A. Yes, sir.

Q. How much was that? A. Half as much.

Q. State to the jury what efforts you made with those

people there and what the results were?

A. I called on most of them, and endeavored to have

them take leases, but I didn't succeed very well. Some

leases were taken out.

Q. About how many?

A. Oh, I should say half a dozen.
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Q. About what proportion of the town of Gates City

is on this ground?

A. About a quarter of it, I should say.

Q. Where is the balance?

A. On the Yarnall ground, and on the Freeman

bench.

Q. What reason was there why you couldn't succeed

in making leases with these people, or with Bartolis?

A. They contested our right to the ground; they re-

fused to take out leases on the ground that we didn't

have a mining claim there, and we were not using it for

mining purposes.

Q. What was said there as between you with refer-

ence to there being any difference 'between them and

Yarnall and Freeman.

Mr. HEILIG.—We object to that as immaterial.

The COURT.—Objection sustained. Plaintiff excepts.

Mr. PRATT.—Do you know of your own knowledge

about the arrangements that have been made there as to

most of the town, especially, at this time, as between

the occupants and Mr. Yarnall.

Mr. HEILIG.—

W

T
e object to evidence of any such

transactions.

The COURT.—Objection sustained. Plaintiffs except.

Mr. PRATT.—What, if anything, do you know about

arrangements that have been made heretofore, and be-
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fore this case existed between the occupants of the Free-

man bench and the owners?

Mr. HEILIG.—Object as irrelevant, incompetent and

immaterial.

The COURT.—Objection sustained. Plaintiffs except.

Mr. PRATT.—Have you had experience in mining mat-

ters? A. Some.

Q. Have you mined out there yourself?

A. A little.

Q. Where? A. On 2 Above.

Q, About how far from this ground?

A. About a mile, I should judge.

Q. On the same side?

A. Xo, on the other side of the creek.

Q. I will ask you to look at this photograph, and see

if it correctly represents the conformation of the country

in this vicinity. A. I think it does.

Mr. PRATT.—I will offer this in evidence.

Mr. HEILIG.—We object to the introduction of that

in evidence as it is not shown to describe or affect the

claim in question, and its evident purport is to show

matters and things pertaining to the surrounding-

country, wrhich is immaterial in this action.

The COURT.—Objection overruled. Defendant ex-

cepts.

(Photograph marked Plaintiffs' Exhibit "B.")
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Mr. PRATT.—Mr. Steel, will you stand up here and

point out on that map where Wolf creek comes in?

A. This is Wolf creek coming down here (showing).

(,). Where does it empty in?

A. It empties in at 1 Above, and there is a kind of

draw—I think it comes in on 1 Below. No, Wolf creek

comes in on 1 Above.

Q. What is the nature of the ground crossing this

way, as to the elevation compared with this ground

down here; is there a sink across here?

A. Not that way there is a sink, it is this way.

Q. This ground along here, is that where the town is

now located? A. Yes.

Q. Can you point out on that map about where the

buildings commence on the Cascaden claim, and where

they cease? A. I will try to.

Mr. HEILIG.—For the purpose of making a record,

there should be some designation of these points. Here

and there is not intelligible.

Mr. PRATT.—Put marks there on the lower line as

near as you can on the Oascaden claim. I want the

lower line there.

A. There is a street runs along there. I think this

is the Eagle Saloon, and if it is it corners right behind

there, it would be the southwest corner then you come

along here

—

Q. Where is your office?

A. That is our office there. I think the other corner



134 John Cascadcn et aJ.

(Testimony of A. J. Steel.)

is about here somewhere; I should think one corner

would be there, and the lower corner there. (Points

marked A and B.)

Mr. PRATT.—Mr. Steel, did you ever have any conver-

sation with Mr. Bartolis? A. Yes sir.

Q, When was that with reference to the time you

first went out there?

A. I talked with him a couple of weeks after I went

out there.

Q. Tell what conversation, if any, you had with Mr.

Bartolis about this matter.

A. I went to him shortly before the beginning of

this suit. I asked him to pay rent for the ground he

was occupying. He refused to pay the rent and I told

him if he didn't pay we would begin suit against him.

Q. What figure did you demand of him?

A. One dollar per foot for the ground he occupied.

Q. In making this map, in this map, I understand

you to say, that the buildings are all upon the first row

of blocks, and the lower half of the second; all of the

town.

A. Yes, sir. Oh, there may be a cabin or two behind

the second street but a very few; the second street is be-

hind the second row of cabins.

Q. There has been no attempt made to make any use

of any part of that ground for townsite purposes by any-

body?

A. No there are no cabins up there to speak of.
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Q. Do you know where the Freeman bench is?

A. I do.

Q. How is the upper line of that with reference to

the lower line of the Cascaden, as to being higher, or

lower up the hill.

Mr. HEILIG.—We object to any evidence relating to

the Freeman bench as immaterial.

The COURT.—Objection overruled. Defendant ex-

cepts.

A. The upper corner of the Freeman bench I should

say would be about 150 feet from the lower corner of

this claim.

Q. This main street passes right out on the Freeman

bench, and on up the creek? A. It does, yes, sir.

Q, Are there any mining operations on the left-hand

side of that street on the Freeman bench?

A. Yes, sir.

Q. Extension or otherwise?

A. What do you mean by the left-hand side?

Q. Going east.

Mr. HEILIG.—Object to further testimony as to min-

ing operations on the Freeman bench as irrelevant and

immaterial.

(Objection sustained and plaintiff given an exception.)

Mr. PRATT.—The Yarnall claim is mined extensively,

is it not? A. Yes, sir.

Mr. PRATT.—I presume I have said all that I should
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in regard to showing that adjourning ground is 'mineral

ground, and being worked.

The COURT.—The Court has told you that if you show

to the satisfaction of the Court and jury that you made

a valid placer mining location there, that the Court

will instruct the jury that that was sufficient, but you

cannot do that by theory, but by facts.

Mr. PRATT.—This is a fact and it is of some impor-

tance, and is very usual in cases of this kind.

The COURT.—The Court has ruled and you can take

your exception.

Mr. PRATT.—Cross-examine.

Mr. HEILIG.—Q, You say you have made about half

a dozen leases? A. Yes, sir.

Q. What do you consider Mr. Bartolis' property

worth?

A. Well, one cabin sold for $300.00, and I should say

the other was worth six or seven hundred.

Mr. PRATT.—Wait a minute.

Direct Examination Resumed.

Mr. PRATT.—Q. State what you know about the

mining operations there this year, and the results? Go

into that in detail.

A. I was asked by Mr. Jonanson to look after the pros-

pecting of the claim, and I hired Mr. Hanlan and his
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brother to put down a hole. They went down in that

hole until they struck the rim and quit. They quit there

and then moved the boiler over near the end of the claim,

and Mr. Hanlan and Mr. Campbell put another hole

down there, I believe 23 or 24 feet deep, and it was not

cribbed, and it rained so that they wouldn't work in it.

Them we moved probably 15 or 20 feet from there and

started another hole down, which is down about 25 feet.

Q. What is the distance between that first hole and

the two others?

A. I judge between two and three hundred feet.

Q. What do you know aibout a discovery of gold in

this first hole?

A. Why, Mr. Hanlan got a pan which he showed to

you here and the jury, and I took a few pans and. found

some gold in them, but I think he had found some colors

before that.

Q. In the first hole? A. Yes, sir.

Q,. But nothing of any importance until this last?

A. No, sir.

Q. How much do you know about this last pan?

Tell the jury what you do know.

A. I don't remember very distinctly, but I think I

was on my way down to the hole, and I saw Mr. Hanlan

coming up, and he came along with a pan, and I turned

around and we walked up as far as the office. I saw

him come up out of the hole I am quite sure of that.

Whether I was down there or not, I couldn't say. He

walked up toward the office and stopped about half way
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between the hole and the office to go to a water hole

and pan it. I was in the office and shortly after I went

in there Mr. Cascaden came in, and shortly after Cas-

caden came in I think Mr. Roberts was there, and Mr.

Hanlan came in with a pan partly panned and showed

some gold, and he then went out to complete it, and

came back with it and I weighed and put it in an envel-

ope and gave it to him.

Q. Is this the same envelope and gold as far as you

know? A. As far as I know, yes.

Q. Do you recognize that as the envelope it was put

in? (Witness examines same.)

A. Yes, sir, I believe that is it.

Q. You weighed it at the time so that you knew what

it was? A. Yes, sir.

Q. On the gold scales? A. Yes, sir.

Q. Well what further did you do?

A. In the second hole I did some panning, but didn't

(find anything there. Mr. Johanson and I panned up

there, and he panned a couple of pans, and wre found a

prospect, and afterward Mr. Campbell showed me a pan

that he had panned there, and after the last trial when

we went back I panned a pan and got a couple of cents

out of it. And a lew days afterward I was up there

when Buckley and Hanlan were in the hole and I saw

Buckley pan a pan which I guess had a couple of cents

in it. In the last hole we didn't find any prospects.

Q. The second one of the holes prospected?
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A. Yes, sir.

Mr. PRATT.—Cross-examine.

Mr. HEILIG.—Q. You said Bartolis' cabin was

worth six or seven hundred dollars?

A. I should think so.

Q. Have any cabins been sold around there lately,

so that you know their value?

A. Mr. Sorenson bought Mr. Copes' cabin for |500,

and I think he fronts 2 or 3 or 4 feet less than this one.

Q. Have you sold any cabins as the agent for the

townsite company? A. No, sir.

Q. Have you sold any lots as agent for the townsite

company? A. No, sir.

Q. Have any other parties members of the townsite

company, sold any that you know of?

A. I don't know of any.

Q. Did you have printed leases, blanks, for this busi-

ness? A. No, sir; they are typewritten.

Q. Who furnishes them?

A. Pratt & Johanson.

,Q. For how long a term are these leases made gen-

erally.

A. One year or two years, and I think, I am not sure,

but I think there are some for three years.

Q. Now, you are quite sure that you met Mr. Hanlan

on his way from the hole?

A. I was pretty close to the hole.

Q. That is the eight foot hole?
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A. Yes, sir, that first hole. I saw him come out of

the hole. I was right there.

Qt. There was quite a crowd there, wasn't there?

A. I don't think there was anybody there at that

time. After Mr. Hanlan got this prospect, and it got

noised around town, the crowd began to gather around

the hole. After he took the pan and panned it, I went

back there and there was a crowd around the hole.

Q. You are quite positive you are correct in that re-

spect?

A. I don't remember of anybody being at the hole.

I do not think there was the first time.

Q. How near were you to the hole?

A. I must have been pretty close to it, because I can

remember quite well seeing him coming up and putting

the pan on the surface.

Q. Why did you give him what you call thirteen

cents—this golddust?

A. Why did I give it to him?

Q. Yes.

A. I thought probably he would come in here as a

witness on the last trial.

Q. You thought it would be important to have it as

evidence?

A. I thought it would be good evidence, yes, sir.

Q, And you told him that?

A. I believe I did.

Q. You asked him to keep it?
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A. Yes, sir, I asked him to keep it.

Q. Why wasn't he here at the last trial?

A. I couldn't tell you that; you will have to ask Mr.

Johanson or Mr. Pratt; I was working under instruc-

tions.

Q. Didn't you ask him to come?

A. No, sir. I talked with them about it.

Q. You knew he had this prospect in his pocket?

A. Yes, sir, and I reported it to these gentlemen.

Q. Of course you don't know where Mr. Hanlan got

this dirt from? A. Yes, I do.

Q. Did you see him get it?

A. No, I didn't see him get it. He showed me where

he got it from. I know he got it on a stone in this hole.

O. You were not there. You are merely testifying

to what somebody told you.

A. I don't think I saw him take the prospect but I

saw him come up out of the hole.

Q. You were not near the hole?

A. I wasn't very far away from the hole, I could not

have been.

Q. How far were you from it?

A. I couldn't say.

Q, You didn't see him take the dirt?

A. I didn't see him fill the pan, no, sir.

Q. You don't know how that gold got there?

A. I do not.
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q. You say positively you don't know anything about

that subject?

A. I say positively, yes.

Q. Were you at that bole during Mr. Hanlan's ab-

sence? A. Xo, I was not.

Q. You say at no time you were there?

A. I was there frequently.

Q. When he was not there? A. Oh, yes.

Q. And after he had dug down to the bottom of the

shaft?

A. No, I don't think I was; I may have been; I

wouldn't say positively; I don't remember.

Q. After he passed that big stone on which he found

this stuff? A. Xo, I won't say that I was, or not.

Mr. HEILIG.—That is all.

Redirect.

Mr. PEATT.—Were you ever down in that hole after

it got to bedrock? A. No sir.

Q. Did you make any suggestion to him where to go

to get a prospect? A. Xo, sir, I didn't.

Q. Or get dirt? A. Xo, sir.

Q. He told you afterward the kind of stuff he got to

get this 13 cents out of?

A. He told me that he taken it on the reef on the

upper side of the hole.

Q. Could you tell by the dirt remaining there that it

was the same kind of dirt that remained in the pan, or

did you see it in the pan?
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A. I don't, remember whether I did or not.

Q. Did you see any appearances of any dirt having

been removed from the hole?

A. Oh, yes, the rock was bare.

Q. What amount has been expended there in mining

operations this summer?

A. In the neighborhood of one thousand dollars, I

should judge.

Mr. PRATT.—That is all.

Recross.

Mr. HEILIG.—How much gold have you realized in

addition to that thirteen cents? How much gold have

you left there by your operations in addition to this thir-

teen cents?

A. Why, I don't understand your question.

Q. You have got thirteen cents' worth of gold out of

your mining operations; have you any more?

A. No, sir, I have not.

Mr. HEILIG.—That is all.

Mr. PRATT.—That is all.

Here the court takes recess until to-morrow morning

at 9:30 A. M.

Trial—Second Day, Thursday,

August 24th, 1905, 9:30 A. M.

A. J. STEEL, being recalled, testified as follows:

Mr. PRATT.—Q. Mr. Steel, since you have been out
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there as agent for the plaintiffs in regard to that placer

ground, state what, if anything, you have done in refer-

ence to preventing buildings being put there, and in

reference to other occupation by persons?

A. I have notified everybody who was building, not

to build; beginning buildings, not to build.

Q. I believe you stated yesterday that you called on

all persons that were still there, or nearly all?

A. On a great many.

Q. In endeavoring to make arrangements with them?

A. Yes, sir.

Q. Give the jury some idea of the rental values along

where these Bartolis cabins are.

A. Mr. Bartolis' cabin was rented for $60 a month.

Mr. Dalglish's, I think, has seven feet alongside of it

which rents for $25 a month. Mr. Copes' cabin rented

for $50 a month, and Mr. Mulligan's two-story building

covering 25 feet, I believe, is rented for $500 a month.

Q. Do you know of any others along there?

A. Well, a cabin Mr. Marston had, I believe is rented

for $50 a month.

Q. How does that compare with the Bartolis cabin?

A. It is not quite as good a cabin.

Q. What is that Bartolis cabin rented for, for what

use?

A. It is rented to a woman named Diamond Hattie.

Q. Mr. Steel, I will ask you to explain about the

proposition of the testimony at the other trial, so far

as Mr. Hanlan is concerned.
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Mr. HEILIG.—We object to that.

The COURT.—What is the purpose-

Mr. PRATT.—Upon cross-examination they seemed to

want to leave the impression that the testimony given

by Mr. Hanlan and Mr. Steel with reference to that

prospect, because Mr. Hanlan was not here with it, was

false. We want to explain how that happened.

The COURT.—You may ask him why he was not here

for that purpose.

WITNESS.—I suppose the reason was this: I regarded

the discovery

—

Mr. HEILIG.—We object to him testifying to his sup-

positions.

Mr. PRATT.—Testify to what you know.

A. The reason was this: That Mr. Campbell was going

to Kantishna and was coming up here, and he knew a

great deal about the second hole and Mr. Cascaden, and

I knew about the prospect in the first hole.

Q. So you considered it unnecessary to send in Han-

lan also. A. Yes, sir.

Mr. PRATT.—That is all. Cross-examine.

Mr. HEILIG.—Q. You say that you are the agent for

the townsite company out there? A. I was.

Q. When did you cease to become that agent?

A. I think about the first of April.
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Q. Now, the deary Lumber Company has an office

in this townsite? A. It has.

Q. What business are they in?

A. They are engaged in the lumber business.

Q. Were you agent for them? A. Yes, sir.

Q. You sold lumber? A. Yes, sir.

Q. To whom did you sell lumber?

A. To people all over town.

Q. And they used that lumber to build up these build-

ings in the town, which you now claim? A. Yes.

Q. And you know that? A. I do.

Mr. HEILIG.—That is all.

Mr. PRATT.—I neglected to ask Mr. Cascaden

whether he was a citizen. I suppose that is admitted.

Mr. HEILIG.—We make no objection on that,

Mr. PRATT.—It is admitted he is a native born citizen

of the United States.

The COURT.—Let the record show that.

OARL N. JOHANSON, being called as a witness for

the plaintiff, after being first duly sworn, testified as

follows:

Mr. PRATT.—Mr. Johanson, you are one of the plain-

tiffs in this action? A. I am.

Q. You have been upon this ground, the Cascaden

placer? A. Yes, frequently.
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Q. Do you know where these two holes, the deeper

ones, were dug, or the other one?

A. I have not been out since the last hole was sunk;

I know of two first ones.

Q. When you were there, what holes were there vis-

ible?

A. The one on the upper side of the street, and the

one on the lower side toward the lower end of the claim.

Q. Did you make any pannings there at either place?

A. I made a panning in what is termed here as the

second hole.

Q. With what result?

A. We found prospects, flour gold, small colors.

Q. What amount of work has been done there, and at

what expense?

A. I think in the neighborhood of one thousand dol-

lars' worth of work has been done on the three holes.

Q. What do you say as to results being such as to

warrant further investigation?

A. Well, from the surroundings, from the location of

the claim, and the mineral in the mines, around it, and

the prospects we have had, justifies me in going ahead

and sinking further.

Q. W7hat directions have you given upon that sub-

ject?

A. Mr. Steele has orders to go ahead with the work.

Mr. PRATT.—Cross-examine.
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Mr. HEILIG.—You are working there now?

A. Not at this time.

Mr. HEILIG.—That is all.

Mr. Pratt states that he is prepared to close his ease

after the introduction of the evidence of Mr. Buckley,

who is not present, and asks permission to put him on

when he can be produced in court before the close of the

trial.

The COURT (To Mr. Pratt.)—You wish to formally

rest your case with the privilege of putting Mr. Buckley

on later on?

Mr. PRATT.—Yes.

The COURT.—Let the record show that.

Plaintiffs rest.

Mr. HEILIG.—The defendant moves the court for a

nonsuit based upon this proposition; That the plain-

tiffs have failed to show that this land contains valuable

mineral deposits; that it is incumbent upon them to

show, not only that it contains some mineral, not only

that it contains colors of gold, but they must also show

in this action, that this tract of land, which they claim,

as a mineral claim, is more valuable for its mineral de-

posits than for any other purpose.

The COURT.—It seems to me that there is some evi-

dence of the value of this property, and I am inclined to

leave the question of its value to the jury. I think it is



vs. Joseph Bortolis. 149

(Testimony of Joheph Diebolis.)

the duty of the Court to do that. It is for the jury to

determine upon the evidence whether or not this ground

is more valuable for mining purposes than it is for some

other purpose, and not for the Court. If there was no

evidence at all then the Court would be justified in order-

ing a verdict, but if there is any evidence the Court must

submit the question 'to the jury. That is what the jury

is for. The motion must be denied. You may take your

exception.

JOSEPH DIEBOLIS, a witness on behalf of the de-

fendant, being first duly sworn, testified as follows:

Mr. HEILIG.—Q. State what experience you have

had as placer miner? A. Since 1898.

Q. Where? A. In Dawson City.

Q. Have you mined on Cleary creek? A. Yes.

Q. How long have you been there?

A. Since last summer.

Q. Do you know this piece of land that Mr. Caseaden

claims as a mining claim? A. Yes.

Q. Have you been on it? A. Yes.

Q. Frequently? A. Yes.

Q. Have you been all over it?

A. Yes, well, I have been pretty near all over it.

Q. Will you describe how this piece of ground lies?

A. Well,, it is a side hill.

Q. Tell us whether it is a steep hill or not.

A. Yes, it is a steep hill; some of those buildings

there are about 50 feet long, and they have 'to go about

10 or 12 feet deep at the back end.
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Q. That is where persons putting in buildings, in

order to maintain the level, have to go in about how

deep at the back? A. Twelve feet.

Q. That is the steepness of the hill ?

A. Yes, sir.

Q. As you go over this tract of land, what do you

find on the surface?

A. You will find four or five feet of muck.

Q. Then what? A. Bedrock, rim.

Q. How do you know this?

A. Because I saw it.

Q. What have you seen where persons have made ex-

cavations to put buildings, there where they start at the

level of the street and dig on a horizontal line back; what

have you discovered in regard to the ground, as to the

nature of the soil? A. It is bedrock.

Q. What do you mean by bedrock. A. It is rim.

Q. What else do you find in regard to condition of it?

A. We have been panning, and we found rocks, that

is all.

Q. What kind of rocks? A. A kind of a rim.

Q. In what condition is it, solid or broken?

A. It is broken, you know; chunks, you know; you

know what rim is. When you get about twenty feet or

forty feet deep you get it solid.

Q. What would you say about the kind of rock that is

on that hill; is it a slide rock, or what is it?

A. No, it is not slide rock; that is not.
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The COURT.—I understand it is broken?

WITNESS.—Yes; it is broken in chunks, you know.

In forty feet deep it will be solid, I am pretty sure.

Mr. HEILIG.—Mr. Caseaden testified in regard to a

hole that he had sunk up in a gulch, on the first gulch

near the lower end line, about four feet deep. Have you

searched for that hole?

A. Yes, sir; I searched the other day; me and Mr.

Benson.

Q. What did you find?

A. We didn't find anything. We ben look up over

there, and we surveyed it with a tap line,

Q. Have you seen these holes they have sunk out

there? A. Yes, sir.

Q. Have you panned any of the earth that came out ?

A. Yes, sir.

Q. What did you find? A. Rocks.

Q. Was there any gold in it? A. No, sir.

Q. From your experience as miner, would you say

that the rock and earth brought up out of those shafts

contained gold?

Mr. PRATT.—

W

T
e object to that.

The COURT.—If he knows he may state.

Mr. PRATT.—He is asking for his opinion.

The COURT.—Let him testify to the facts.

Mr. HEILIG.—How often did you pan in these dumps?
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A. I guess about six different times.

Q. You found nothing at any time? A. No, sir.

Q. How about the surface of the ground of that claim

being exposed, about the rock cropping up, is there any

such thing as that?

A. Up the hill there where they sunk, there is about

four feet of muck and about twelve feet back you get the

rim on the surface.

Q. That is down near the street? A. Yes.

Q. When you get up the hill how do you find it?

A. Rocks, rim, slabs about that long (showing).

Q. Does it crop out anywhere? A. Yes.

Q. Has it been exposed by the running of teams and

the dragging of logs over it?

A. Yes, sir; sone fellow ben rolled some slabs over

it to get through with their loads.

Q. What was the result; how does it show up?

A. It showed like some more rocks underneath.

Mr. HEILIG.—That is all, cross-examine.

Cross-examination.

Mr. PRATT.—Q. You are a Greek?

A. No, sir. I am a French Canadian. A citizen of

America.

Q. You live there at Gates? A. Yes, sir.

Q. Have you got a cabin there? A. Yes, sir.

Q. On this Cascaden claim?

A. Yes. I have been mining over there, you know.
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Q. Did you ever dig any holes yourself on this Cas-

caden placer? A. Yes, sir.

Q. Where? A. At the back of my cabin.

Q. What did you dig that for?

A. To get my cabin on the level.

Q. How long is your cabin?

A. My cabin is about nineteen feet long.

Q. How deep did you dig down at the rear end?

A. About four feet.

Q. That is all the digging you ever did on that claim?

A. Yes, sir; on the Cascaden claim, because I had no

business to dig on Cascaden's ground.

Q. When you got down four feet, what did you find?

Slide, slabs of rock? A. Yes, and rim like.

Q. Did you move that away until you could get a

level place? A. Yes.

Q. That was a decomposed schist?

A. No, no; not schist.

Q. It was not solid rock?

A. Yes, solid rock. Not solid rock.

Q. It was not solid rock?

A. It was rock that has been moved.

Q. It was broken pieces of rock, wasn't it?

A. Broken pieces, and big pieces, about that long

(showing).

Q. You saw excavations there in other places?

A. Yes.

Q. Did you ever pan in there?

A. Yes. I panned there at McKenzie's house.
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Q. How deep is that?

A. That was eight or nine feet.

Q. What did that show there?

A. Nothing; the same as the rest, rocks.

Q. I mean the ground, what kind of looking stuff was

that?

A. The same thing. Of course, on top of a rim you

can find some big slabs that have been rolled, dragged

down by the water.

Q. When you get down a little you get into this yel-

low or grey-looking stuff?

A. No. You got into rocks.

Q. All just solid rock? A. Not solid rock.

Q. Not fine stuff?

A. Chunks about that big (showing).

Q. Nothing smaller than that?

A. Probably you could find smaller than that but

you ben find no wash.

Q. Wasn't there a lot of this stuff there,decomposed

rock? A. No; it was nothing but bare rocks.

Q. Nothing but hard pieces of rock?

A. Rock, is all.

Q. What was on top of that, before you got down to

that?

A. Before you got down? On top of the very top?

Q. Before you got down to where it was all rock,

what did you go through?

A. They go through slabs, long slabs, good pieces of

rock. You can't pan that; it is that long (showing).
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Q. When they were going down this eight feet, what

did they pass through?

A. They passed through rocks.

Q. Any muck?

A. The surface was muck about four or five feet.

Q. Then when you got through that there was noth-

ing but pieces of rock large and small?

A. Yes, they found slabs.

Q. Did they find any fine stuff of any kind?

A. No. Of course, they found some pieces of rock

about six inches or four inches.

Q. That would be the smallest? A. Yes.

Q. You remember when Mr. Steel put down that first

hole, don't you? A. Yes, I know.

Q. Or had it put down? A. Yes.

Q. Do you say you panned out of that dirt?

A. Yes, sir.

Q. When did you pan?

A. I don't remember just exactly the day; but I pan-

ned there.

Q. That was after they had finished the work and left

there?

A. Yes, sir. When they says they found some gold.

Q. That was after the hole had been filled in?

A. Yes. They were going around town and saying

they found the gold.

Q. You panned after the hole had been filled in?

A. No, sir.
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Q. Wasn't there brush on top of that hole when you

went down? A. No, sir; there was no brush there.

Q. Had not part of the dump been thrown back in.

A. No, sir; they didn't fill the hole yet.

Q. Where did you get the dirt that you panned?

A. I got it from on top of that hole.

Q. You were not looking for gold; you didn't want to

find gold?

A. I was looking for gold, of course; I was going

there to find out what kind of dirt they had.

Q. You didn't want to find it?

A. Certainly, I was looking for gold. Just as well as

any fellow. I took a pan of dirt and go to the creek and

pan it, you know.

Q. You panned at these other holes? A. Yes.

Q. Did you look into those holes?

A. Yes; I looked into those holes.

Q. Did you see the kind of stuff that came out of

them? A. Yes.

Q. Was it just ordinary decomposed mica-schist?

A. No, sir; no mica-schist about it.

Q. It is great, big slabs of rock?

A. I leave that to about a thousand people that is

not mica-schist.

Q. Just big slabs of rock you took out of those holes?

A. Chunks.

Q. Isn't it nearly all decomposed stuff like you see

in all those dumps there? A. No.
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Q. Is there any decomposed stuff mixed with it ai

all? A. No sir; it's all rocks.

Q. Just nothing but clean rocks that they brought

out of those two last holes? A. Yes, sir.

Q. How did you pan it if it was all rock?

A. I panned there because those follows said they

found thirteen cents.

Q. What did you pan if there was nothing but rocks

there?

A. I panned those rocks; washed those rocks and

didn't get nothing but rocks.

Q. You didn't expect to get very much gold out of

rocks?

A. No, you can't do it, because you can't get blood

out of a turnip.

Q. Which hole was it you panned out of, the first one

or the last one? A. I panned in the two holes.

Q. The same stuff came out of both?

A. Yes, and they are probably ten feet apart; the

last is about 14 feet from the corner; we measured it

with a tape-line.

Q. One is thirty-three or four feet deep and the other

is about thirty?

A. No, one is about twenty, and I think the other is

only twenty-five.

Q. You didn't measure them?

A. I didn't measure them, but I don't think the deep-

est is over twenty-five.
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Q. That is all you know about that?

A. Yes, sir.

Q. When you get up on the side hill there you can see

rocks sticking out? A. Yes, sir.

Q. They are just big slabs of rock?

A. Just big slabs of rock.

Q. You can't see any bedrock going up that hill?

A. You can see rim rock all over there.

Q. I asked you if you could see bedrock?

A. Any solid mountain of rock there?

Q. Going up that hill anywhere there on that claim?

A. I can't tell whether it is ten feet from that hole

—

Q. I am talking about up the hill there back of the

houses? A. It is all alike.

Q. Big slabs? A. Yes, sir; big slabs.

Q. Lying loose on top?

A. Yes, laying loose, big slabs.

Q. And some of them partly stuck in the ground?

A. Yes, and it is the same when you come to the

hole, but if you would go forty or fifty feet it would be

solid rock, and you would have to use powder and blast

it.

Q. You could see these same pieces of slab all the

way down the creek? A. Not where the water is.

Q. Can you see them on the Yarnall; the same kind

of slabs? A. No.

Q. None at all?
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A. No, no; you can take people there if you don't

want to take my word.

Mr. PRATT.—That is all.

JOSEPH BORTOLIS, being called as a witness on be-

half of the defendant, being- first duly sworn, testified as

follows

:

Mr. HEILIG.—Q. What is your name?

A. Joseph Bortolis.

What is your nationality?

I am a Greek; citizen of the United States.

You are the defendant in this action?

Yes.

They are trying to take your cabin, are they?

Yes.

Who built that cabin that they are trying to take

from you? A. Myself, sir.

Q. When did you build it?

A. One cabin built last November; on the 6th of

November, I finished it; the next cabin was finished the

first of February, 1905.

Q. What is it built of?

A. I do not sometimes understand. I want a man to

talk for me.

The COURT.—Try him again.

Mr. HEILIG.—Q. What did you make this cabin of is

it logs or boards? A. Logs, yes.



160 John Cascaden et ah

(Testimony of Joseph Bortolis.)

Q. Where did you get the logs? A. Uphill.

Q. How did you get them?

A. I got a person to bring them down last fall.

Q. Did you do the work on the cabin?

A. Yes; I finished the cabin.

Q. What has been your business; what do you work

at? A. My business—miner.

Q. How long have you mined?

A. Some seventeen years; in South America seven

years, and in United States.

Q. Where in the United States did you mine?

A. I came to Skaguay and Atlin afterwards to Daw-

son; from Dawson to Nome, then Valdez, and then Fair-

banks.

Q. You mined at all of those places?

A. Yes, sir.

Q. This ground in dispute, is it level? Or is it a hill?

A. John Cascaden's?

Q. Yes? A. Pretty near a hill; a good hill.

Q. VHien you put your cabin there did you consider

that worth anvthino- for mining:?

Mr. PRATT.—We object to that as calling for his

opinion.

The COURT.—Yes, let him state the facts.

Mr. HEILIG.—Q. Have you been over this claim a

good deal?

A. Yes. I have been last year; the sixteenth of

August last year.
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Q. You looked over this claim, then, did you?

A. I was the first man that put a tent on the ground.

Q. After looking over this tract of land, what con-

clusion did you come to as to its being good for mining

purposes?

Mr. PRATT.—I object as his opinion.

The COURT.—Objection sustained; he must, show

what he did. He can show what attempts he made to

discover gold there, if any.

A. I prospected; I looked at the rim-rock.

The COURT.—I think we will let the interpreter be

sworn.

Antone Michael, being sworn as interpreter, trans-

lated the evidence of the witness, as follows

:

Mr. HEILIG.—Q. Ask him what prospecting he did

on this tract of land?

Mr. PRATT.—We object to that.

( Objection overruled.)

(Plaintiffs except.)

Mr. PRATT.—The question is whether we made a valid

discovery and hence a valid location of a mineral claim

upon this ground. Whether this man prospected there

and found gold or didn't find gold, is of no significance

especially to prove, or attempt to prove, that this ground

might be valuable for some other purpose than for min-

ing. That question arises between agricultural claim-

ants and mining claimants, and does not arise between
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townsite claimants, because the townsite laws show that

a townsite cannot be located upon mineral lands except

by an incorporated town. That question cannot be

raised by this defendant, because the pleadings and

proof show that there was no application made to entei

this as a townsite, no siteps of any kind taken in that

direction.

The COURT.—There is no question but what the court

has jurisdiction in this case. It is a suit in ejectment

brought under the statute by plaintiffs to eject the de-

fendant from an alleged valid mining location. The

validity of that location is tendered by the plaintiffs and

plaintiffs cannot, having done so, object to testimony in

relation to its validity. This evidence goes straight to

Ihe question of discovery. Counsel must not imagine that

the mere statement by a locator that he found a few

colors of gold or a few cents' worth of gold on a mining

claim

—

Mr. PRATT.—I have no objection to it on that theory.

The COURT.—That is not the end of it. The end of it

is whether he made such a discovery as would show the

land valuable for mineral, and I think this evidence is

very pertinent to that inquiry. The objection may be

overruled.

Mr. PRATT.—For that purpose it is all right.

The COURT.—Proceed.
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Mr. HEILIG.—Q. Ask him again what prospecting

for gold he did upon this tract of land?

A. He says, he did prospect below his cabin, and he

found nothing- else but rim-rock, and he didn't think

much of it, and he dropped it and didn't go any further.

Q. Ask him what he has seen on this tract of land in

regard to the rocks cropping out there?

A. Well, he says he could see nothing in there; only

rocks, that is all, rim-rocks.

Q. Ask him whether he has been all over this piece of

land? '
-:

A. He says, yes. He went around that for fifteen

days.

Q. Ask him whether he knows where those holes are

that were dug on the claim?

A. He says, yes, he knows; and he went over there

and prospected, and he never found nothing.

Mr. PRATT.—Over where?

A. Them three holes, or two holes that have been

sunk; he didn't mention the number of holes.

Mr. HEILIG.—Q. Ask him wmether he was up the

hill looking for that prospect hole that Mr. C'ascaden

testified to?

A. You told me to ask him about that hole that Mr.

Cascaden sunk?

Q. Yes, Mr. C'ascaden testified he sunk a hole four

feet, deep on the hill. Ask him if he looked for that hole.

A. He says, he don't know about Mr. C'ascaden done
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any hole. He knows about a hole, but he doesn't know

about any Mr. Oascaden done.

Q. Ask him whether he went up the hill with Mr. Ben-

son to look for a hole in the gulch?

A. He said he went with Mr. Benson, but didn't find

any hole.

Q. Did they look for a hole?

A. He said they were looking for a hole, but never

found any.

Mr. HEILIG.—That is all. Cross-examine.

Mr. PRATT.—Q. He said he panned some there at

one time. Ask him where that was, and where it was

with reference to his cabin?

A. He said he panned around them holes.

Q. No, no, he spoke about when he first went on the

ground. Ask him about that, and when he first went on

the ground there?

A. On the 16th of August.

Q. He said he panned some near his cabin. Ask him

when that was?

A. The same time when he went over there; a few

days afterwards, probably two or three days.

Q. Was it in front of his cabin, down the hill?

A. He said he prospected alongside of his cabin at

that time. He had no cabin yet. He had only a tent.

Q. Ask him if it was not across in front of where his

cabin is now on the Yarnall claim?

A. He said at that time he wTas on the Yarnall
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ground, but where he panned a prospect was on C'as-

caden's ground.

Q. Ask him if there is any big mining work there now

on this Yarnall ground?

A. He says yes. They are working there.

Q. Ask him if there is any big mining work on the

Freeman bench further up?

A. He says, now they don't work much.

Q. They have been working big mines there, haven't

they?

A. He said they did work but now they don't work.

Q. Ask him if they haven't commenced working

higher up the hill that that main street?

A. He says, yes, they started to work on the opposite

side of the street, but they didn't find anything and they

dropped it; is what he knows about it.

Q, How long ago did they move up there and com-

mence work higher up than the street on the Yarnall

ground?

A. How long ago was it that they commenced work

there?

Q. Yes.

A. Last December.

Q. Ask him if he doesn't know that they are work-

ing there right now and have been for some time?

A. He says they don't work now.

Q. Ask him if he knows that himself?

A. He says, no, they quit.

Q. Ask him when?
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A. He says in December they quit and went away.

Q. Haven't they been working up there lately, up

above the street on the Freeman?

A. He says, no.

Q. Ask him if he is a citizen of the United States?

A. Yes.

Q. Ask him where he took out his first papers?

A. In Nome.

Q. Ask him when? A. 1900.

Q. Ask him when he took out his second papers?

A. He has only the intention papers to become an

American citizen.

Q. Ask him if he ever tried to get any prospects there

from that first hole was dug near the street, not very far

away from his cabin? A. He says, yes.

Q. In that first hole?

A. He says he did, and a good many other people

did, and nobody found anything.

Q. Ask him if he went down there and got a pan him-

self, and when he got it, and where he got it in that first

hole?

The COUKT.—Tell us just what he says.

INTERPRETER.—I will try.

Mr. PRATT.—Q, Ask him whether he got any pans

in that first hole himself and if fie did, when did he get

them, what time of the day or night?

INTERPRETER,—Ini the hole sunk by himself?
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Mr. PRATT.—In the first hole that Mr. Steel had sunk

there near the street close to his cabin?

A. He told me that he panned in one hole and then

went and panned in another hole, and I asked him when

it was and I have not got any answer yet.

The COURT.—Ask him again,

Mr. PRATT.—Take him to that first hole that Mr.

Steel had dug right by the side of the street and close

to his cabin; did he pan any dirt there from that dump,

and when was it?

A. He says he did pan it.

Q. Where did he get the dirt there?

A. He said, he took off the hole what they had on top

of the hole some brush or sticks of wood on top of the

hole, and he took the dirt from the hole.

Q. He went down in the hole? Did he go down into

the hole and get the dirt?

A. He says, yes, he went down in the hole.

Mr. PRATT.—That is all.

Mr. HEILIG.—That is all.

HOWARD BENSON, being called as a witness for

the defendant, being first duly sworn testified as follows

:

Mr. HEILIG.—Q. You live in Gates City?

A. Yes, sir.

Q. When did you first arrive there?

A. I went out there first in October.
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Q. What year?

A. Last year, 1904 and I went out there to remain

the latter part of December.

Q. Have you had any experience in placer mining?

A. Yes, sir.

Q. What?

A. Well I have been connected with mines off and on

ever since I have been in the country, for the last five

or six years; owned ground and worked it.

Q. Have you been over this tract of land that Cas-

caden claims as a placer mine? A. Yes, sir.

Q. How well were you over it?

A. I went all over it. I made it my business to look

it up.

Q. What was your object in going over it?

A. I went over it to see where these prospect holes

were that Mr. Cascaden claimed that he had sunk; to

see if I could find any indication of any work being down

there.

Q. What did you find?

A. I couldn't find anything of that nature at all.

Q. Did you hear Mr. Cascaden testify at the last trial

that he had sunk them? A. Yes, sir.

Q. Is that where you looked?

A. I did. I measured the distance that he stated he

had at the last trial, but couldn't find any indication of

a hole.

Q. Describe the surface of that tract of land there?
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A. Well, it is practically on a hillside.

Q. How steep?

A. Well, where the buildings are along- down there,

a building running in over 60 or 70 feet would be 10 or

12 feet in the ground, at the back.

Q. Does the hill continue on the same grade?

A. No, it rises more abruptly as you go further up.

Q. WT

hat are the surface indications on that claim?

A. Wherever the moss is knocked off there is nothing

but this big heavy slide. There is a ditch back of town

and it is washed off and heavy slab rocks lie all the way

down that ditch. You can see it for close on to two

hundred feet.

Q. Have you made excavations for a building there?

A, Yes.

Q. What did you find the nature of the earth in such

excavation?

A. Found nothing but this slide and ground-up rock

and slabs.

Q. Have you seen any others?

A. No, sir, I never have been able to make a raise

of any colors there.

Q. I mean have you seen any other places there

where excavations were made for buildings?

A. Yes, sir.

Q. On this tract? A. Yes, sir.

Q. Along First street? A. Yes.

Q. What did you find?
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A. Well, the formation is practically the same; slide

all through there.

Q. How about gravel on the claim?

A. I have never seen any gravel.

Q. Have you looked for it? A. Yes.

Q. What have you done in the way of panning dirt

that has come out of shafts dug there?

A. I panned out of all of them. The first one I panned

from the dump and I couldn't make the raise of any

gold, and the second hole I panned some in the dump,

and some that was taken out of the bucket as it came

up out of the hole, and found nothing there. The third

hole I panned about seven pans out of that two differ-

ent times, and I found nothing there; I panned some in

that as it came out of the shaft and he dumped it on the

dump,

Mr. HELIG.—Cross-examine.

Mr. PRATT.—Q. What is your trade or business?

A. Well, I follow engineering part of the time when

I am not mining; I used to before I came to this coun-

try.

Q. You say you have lived in Alaska for the past five

years? A. Yes.

Q. How much of that time have you put in in mining?

A. I have been engaged in mining since I have been

in here most of the time.

Q. How much of the time have you put in in actual

mining work? A. Two years or better.
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Q. Where?

A. At Nome and up in the Dawson country.

Q. The balance of the three years you have followed

your trade?

A. Part of the time; not altogether.

Q. What is your occupation now?

A. Well, I have not been doing any mining; I have

been looking around the country to see what I could get

hold of.

Q. You have a building on this main street, haven't

you, where you live?

A. I own a half interest in one building there and a

cabin.

Q. Quite a valuable building—a two-story building,

isn't it? A. It doesn't seem to be.

Q. It was quite expensive for you to put it there?

A. Yes; but it seems, though,I can't get out what I

put in it.

Q, We have a suit pending against you and your

partner. A. Yes, sir.

Q. In regard to that one building?

A. Y^es, sir. I bought that building partly finished

at the time. I didn't

—

Q. How far back does that building run?

A. Twenty or twenty-two feet; it is twenty feet in-

side.

Q. How much of a go down is there to the rear?

A. About three feet there, I think.
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Q. Now, you say you noticed the character of the

foundations of some of those buildings having been built

there? A. Yes.

Q. Do you mean to say to the jury, that when they

go down 8 or 10 feet, we will say, that they run onto a

bed that is all rock?

A. Yes, the slide is composed of slab rock and ground-

up rock; there is more or less clay mixed up with it;

there is ground-up stuff in it.

Q. Iyn't it true that the larger proportion of that

stuff you come to in digging those excavations is ground-

up, mixed stuff, rather than slabs or chunks of rock.

A. It is all mixed up.

Q, I am asking you about the proportion. Isn't there

a great deal more of this ground-up, fine stuff?

A. As you go down deeper

—

Q. I asked you where an excavation is made ten feet

deep isn't it true that the bed there appears to be a

larger proportion of ground-up stuff, as compared with

the rocks, what you would call large or small pieces of

rock?

A. It is small compared to what it is on the surface.

Q. I asked you the proportion at the bed after you

dig ten feet.

A. I say it is smaller than it is on the surface, just

ground-up rock.

Q. There is more ground-up rock there than slabs or

pieces of rock?

A. Yes, certainly than there is on the surface.
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Q. How far did they usually go through muck there

with those excavations before they got to the ground-up

rock, and the pieces of rock.

A. I guess there is muck there; in different locations

it is different. Down there where my building stands

the muck I think is over two feet deep. Down further

it is deeper, I couldn't say just as to the depth of it, 5

or 6 feet, I think.

Q. Did you notice the muck in the rear of O'Donnel's

building?

A. 1 was never up there but once, and I judge they

had about six feet of muck there.

Q. That was back nearly a hundred feet from the

street?

A. I think his building is only about 70 or 75 feet

deep.

Q, But there was six feet of muck there?

A. Something like that.

Q. And the balance of it was ground-up stuff?

A. Yes.

Q. Chunks of rock? A. Yes.

Q. And some clay?

A. There is more or less clay mixed with all slide

rock.

Q. Now, Mr. Benson, you say that you have noticed

those draws that come down there where the water has

rushed down over them, where the water comes down

in a flume? A. Yes, sir.
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Q. At the bottom of that is simply the muck, and

that kind of loose stuff has been washed off, and isn't

there just a. bed of fine ground-up matter there.

A. No, sir. Where the water washes down the hill

there are lots of heavy slabs all the way through. You

can walk down there for nearly two hundred feet where

this ditch comes down on those heavy slabs.

Q, There must be something there besides these

slabs?

A. If there is no fine sediment there, it is washed

away.

Q. Where you went to look for the hole you say John

Oaesaden testified to, there is one of those draws in that

vicinity, isn't there?

A. There is no draw on the lower end of the claim

where he testified that shaft was sunk.

Q. There is a draw that comes down toward the

lower end of the claim?

A. The only draw practically that you can call a

draw, is 375 feet from the lower corner where he sunS

his first, shaft. That is practically the only draw. On
the lower end of the claim there are a couple of places

that look like a little slide, but no draw.

Q. They are depressions?

A. Yes, there are little depressions.

Q. At the lower end of the claim?

A. Yes, sir, where the first shaft was sunk.

Q. When the water comes in the spring it rushes
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down there in these depressions in quite a volume,

doesn't it?

A. There would not be a great deal there because

there is no draw there.

Q. I am talking about a depression that you wouldn't

exactly call a draw. Wouldn't the water rush down

there in considerable volume?

A. No, because he was practically at the head of it.

•Q. How do you know he was?

A. I saw the ground.

Q. You don't know with any certainty where he dug

that first hole. From his testimony you didn't know

and you can't tell.

A. He testified at the last trial that he sunk that

prospect hole four feet deep, two hundred feet up the

hill close to the lowrer line. I took a tape measure and

measured up two hundred feet and hunted up there for

that hole.

Q. He was giving estimates then, wasn't he?

A. That is what he gave.

O. Wasn't he telling the jury all the time that he

couldn't be certain about that at all.

A. He said to the best of his knowTledge.

Q. And he said it was right up there in that vicinity,

and in some of those depressions?

A. There is no depression up there; no depression un-

til you come down to where he sunk his shaft.

Q. You say you panned these two last holes, the

deepest ones?
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A. I panned in all three of them.

Q. Did yon pan during the time that the first one

was being- dug? A. Just after it was finished.

Q. Then, if you said a while ago that you panned out

of the bucket as the dirt was coming up out of the first

hole, is that a mistake?

A. You must understand me; in the two last shafts I

panned from the bucket.

Q. I am talking about the second shaft.

A. The second shaft I did pan.

Q. That is the one I want to direct your attention to.

A. Yes.

Q. The second shaft, which was the deep one, that is

the first of the last two, you understand; did you pan

pans of that dirt as it was coming up? A. I did.

Q. How many times.

A. I panned two pans off of that.

Q. Who was there at the time?

A. Mr. Hanlan was there.

Q. Was Mr. Buckley also?

A. I don't remember who was in the hole at the time.

Q. Buckley was on the windlass?

A. Buckley was on the windlass on the last hole when

I went there.

Q. Don't you remember that he took Campbell's place

on the first of the two deep holes?

A. There were several. Mr. Bell worked there also

after that. I don't know just what time Mr. Buckley
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got there, but he was there the other day when I panned

in the lower hole.

Q. Buckley? A. Yes, sir.

Q. Do you remember the occasion of you and Mr. Bell

going up there when they were digging the first of these

two deep holes, and panning, and Mr. Bell getting a

prospect? A. No, sir.

Q. Did you see that?

A. No, sir. Mr. Bell never went there with me.

Q. You know he did do that? A. I don't.

Q. Haven't you heard him say so? A. No, sir.

Q. Did you then get prospects at either time that you

panned?

A. I never raised any gold at either hole.

Q. No colors of any kind? A. No, sir.

Q. Nothing at all? A. No, sir.

Q. Do you know anything about Mr. Bell panning on

this last hole?

A. I don't think that Mr. Bell was there at all when

the last hole was sunk. He went to the Kantishna, and

I don't know what day he left here. I don't know when

he left.

Q. Your partner who was he, isn't his name Bell?

A. Do you mean the Bell at the store? He has never

done any panning.

Q. Are there two Bells over there?

A. Yes. Albert Bell and U. P. Bell. U. P. Bell runs

the store there.

Q He has been there all the time? A. He has.
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Q. Is he interested with you?

A. In the building.

Q. That is the man I am talking about; U. P. Bell

who is defendant with you in that building?

A. I don't know which you mean?

A . Didn't you and he go up there and pan when they

were digging the first one of the two deeper holes, and

didn't he find colors?

A. No, sir. I don't think Mr. Bell has ever been near

either hole; not to my knowledge.

Q. Haven't you heard him say that he went there to

the first two deeper holes and got colors?

A. No, sir.

Q. And that he did that in the presence of Mr. Buck-

ley? A. I know nothing of it.

Q. You don't? A. No, sir.

Mr. PRATT.—That is all.

Mr. HEILIG.—That is all.

P. S. LINCH, a witness on behalf of the defendant, be-

ing called and sworn testified as follows:

Mr. HEILIG.—Q. What is your business?

A. Miner.

Q. How long have you followed that business?

A. I followed placer mining since 1902.

Q. How long have you been out at deary City?

A. I went to Cleary City sometime in October, 1904.
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Q. Do you know where the piece of land is that the

plaintiffs claim as a mining claim? A. Yes, sir.

Q. Have yon been on it? A. Yes, sir.

Q. Have you been pretty well over it?

A. Yes, pretty well over it

Q. Describe to the jury its lay, and its appearance.

A. Well, it is a sidehill claim lying on the right limit

of Cleary creek with some holes sunk on it that those

people have been prospecting on. The timber is cut off

it now. There wTas some timber on it.

Q. What do you find in regard to the out-croppingsi?

A. There is rock sticking out in some places on it;

and some places there is muck.

Q. Have you ever prospected on it?

A. Well, no.

Q. Have you panned on it.

A. I was with Mr. Benson when he panned, but I

didn't pan myself.

Q. You saw him pan? A. Yes,

t$. Where did you see him pan?

A. At this last dump. Those gentlemen were work-

ing there Mr. Buckley and Mr. Hanlan and were taking

out the last thaw. They had removed the boiler. This

was about a week ago. They had stopped operations

and had removed their boiler down town. Mr. Benson

and I went up there and he panned three or four pans

of dirt.

Q. In your presence?

A. Yes, sir, as it came out of the hole, the last thaw.
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Q. What kind of dirt was it?

A. It was a kind of mixed-up stuff like a slide.

Q. What did Mr. Benson find in it according to your

observation?

A. He found nothing in the pans he took.

Q. No gold?

A. He found no gold.

Q. What would you say as to Mr. Benson's ability to

pan from your seeing him?

Mr. PRATT.—We object.

(Objection overruled. Plaintiffs except.)

Mr. HEILIG.—Did he pan carefully?

A. Yes, very carefully.

Q. Did you, yourself, pan anywhere?

A. No, sir, I didn't. I had a sore hand at the time,

and didn't pan.

Q. Have you seen any of those other holes?

A. Yes, sir, I have seen them.

Q. Have you seen the earth and dirt that came out

of the holes? A. Yes, sir.

Q. How about gravel in those shafts?

A. I never seen any of what you would call real wash

gravel in any of the holes. It seems to be a sharp cor-

nered, sharp rock, more like a slide than anything else.

Mr. HEILIG.—Cross-examine.

Mr. PRATT.—Q. Were you familiar with the appear-

ance of the stuff that came out of the holes on the Yar-

nall?



vs. Joseph Bortolis. 181

(Testimony of F. S. Linen.)

A. Yes, sir, that is, the general appearance.

Q. Were you there when they were going down be-

fore they got to the pay-dirt?

A. Yes, I believe I was.

Q. How did that compare, the looks of that, with this

up here?

A. It doesn't compare the same, what I seen.

Q. It was similar?

A. No, there is a couple of holes on the right limit of

deary creek down opposite No. 6 that are sunk away

upon the fourth or fifth tier, that show some such rock

as this; people were sinking through, in this last hole,

a kind of reddish or yellowish-colored rock. That is the

only thing that I seen that looked like it. I didn't see

anything in the creek that looked just like it.

Q. The dumps that came up out of the Yarnall

shafts, that is mostly decomposed rock, isn't it; it hasn't

much appearance of gravel, has it?

A. Well, there is some gravel through it too.

Q. Isn't it true that there is very little of what you

call gravel, very seldom that you see a round pebble?

A. There is not so much until you get down.

Q. Until you get down onto the pay-streak?

A. Yes.

Q. You didn't look specially to see?

A. No, I didn't.

Q. In these holes put down on the Oascaden, you

didn't look specially to see whether there might be peb-

bles in that, did you?
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A. Yes, I examined it pretty carefully.

Q. There might have been some pebbly rocks in that

occasionally?

A. There might be too, I wouldn't say about that.

Q. As a matter of fact it is just decomposed country

rock?

A. It looks a good deal like it and I think it is a schist

too sticking out of there.

Q. It is decomposed mica-schist?

A. There is mica-schist sticking out there, and where

the trail is cut upon the hill there it shows this slabby

rock.

Q. Talking about this debris that comes out of these

two deeper holes, isn't it true that after they go through

the muck that the most of the stuff they draw up, as you

saw it there on the dump, is just decomposed mica-schist

rock? A. It is rock, yes.

Q. Decomposed?

A. Well, it is somewhat decomposed, but not a great

deal though.

Q. There wouldn't be very much of the mass of that

dump that would be slide rock, would there?

A. No. There is dirt mixed with it, and stuff.

Q. It is mostly dirt?

A. There is a good deal of dirt mixed with it.

Q. Isn't it true that it is mostly dirt and some rock?

A. That is what it was; dirt and rock.

Q. Some of the rocks, of course, are small and are

worn, are they not?
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A. I didn't notice them ; no they seemed to be a sharp

rock. It doesn't show any wash that I can see hardly at

all, only on the surface where it was washed down the

gulch. There is one little draw here, there is a wash

that comes down here. When it rains there is a heavy

flow of water comes down at times, but it is three or

four hundred feet from the end line.

Q. The bottom of that is decomposed stuff?

A. There is sediment washed down through the moss

and tundra there.

Q. It is fine stuff that you will find where water runs

over anywhere? A. Yes, sir.

Q. Are you familiar with the Freeman bench?

A. Well, I have been on the Freeman bench and

went across it. I have never been around their work-

ings on the Freeman bench, and don't know much about

it.

Q. Don't you know they have started work above this

main street on the Freeman bench?

Mr. HEILIG.—I object to that.

The COURT.—I will permit them to show the charac-

ter of material that comes out of it as compared with

this.

Mr. PRATT.—What do you say about that?

WITNESS.—About this work?

Mr. PRATT.—Yes, up the hill above that main street

that runs straight down through there.
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A. It is something I don't know anything about. I

never seen it.

Q. You know that they did work just below the

street?

A. Last winter there was a shaft sunk up towards

the spring, that is there. Whether that is on the Free-

man bench, or not, I don't know; it was along as you

went, to the water hole there.

Q. Is that up as high as that main street that runs

through there, or higher up? A. Higher.

Q. What was the character and appearance of the

debris that was brought out of that shaft as compared

with this that we are taking out of these two?

A. I didn't examine that as close as I did this.

Q. It looked similar to this that you saw in these two

holes?

A. No. It didn't. I never noticed this red appear-

ance in it; that is, in this hole.

Q. How is that?

A. I never noticed the red appearance in the color

of the dirt that I noticed in this.

Q. There was more red appearance in this

—

A. In the lower one, or last hole upon the Oascaden.

Q. Outside of the difference in color, the general char-

acter of the debris was similar in this hole on the Free-

man above the street, and the debris that comes out of

these two shafts upon the Oascaden?
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A. Well, I didn't examine them close enough to state

much about that, they have abandoned that hole.

Q. Do you know how much of a dump was taken out

of that one on the Freeman that I am now talking about?

A. A dump?

Q. Yes. A. They sunk a shaft there.

Q. Do you know to what depth? A. No, I don't.

Q. Do you know whether it was just a slight excava-

tion, or quite deep? Could you tell by the dump?

A. I should judge it was quite a depth, but I don't

know.

Q. About how far would you judge it to be from the

looks of the dump?

A. I couldn't tell that very well; I was not interested

to know anything about it; I didn't pay much attention

to it.

Q. Do you know anything about the dumps and the

shafts on the third bench tier just below the Oascaden?

A. No, I don't.

Q. You know there are dumps there, don't you?

A. I believe there are some old prospect holes down

there, but I ain't sure though.

Q. Do you know Mr. Craley sinking an eighty foot

shaft there? A. No, sir, I don't know.

Q. On the third tier of benches just below the Oasca-

den? A. I don't know.

Q. You know, do you not, that there is quite a large

dump there?
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A. I know there are some shafts there.

Q. I asked you if there is not quite a large dump on

the third tier of benches, just below the Cascaden?

A. I haven't noticed it. but there might be. I know

there are some dumps, or old shafts there, but I don't

know whether it is on the third or fourth tier. I never

took any particular notice of it.

Mr. PRATT.—That is all.

Mr. HEILIG.—That is all.

Mr. HEILIG.—With the exception of two witnesses

taken at the last hearing which has been transcribed by

the stenographer, and which, under stipulation, with

plaintiffs' attorneys, I will read, we will rest our case.

I will read the testimony of Thomas Hanlan who was a

witness at the last trial, but is not present; also, the

testimony of Harry Buro.

Mr. Heilig reads as testimony on behalf of the defend-

ant, the testimony of Thomas Hanlan as follows:

THOMAS HANLAN, a witness on behalf of the de-

fendant, being first duly sworn, testified as follows:

Mr. HEILIG.—Q. What is your first name?

A. Thomas Hanlan.

Q. You were employed by Mr. Steel there to sink a

hole? A. Yes.

Q. Who was employed with you?

A. My brother.
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Q. What is his mime? A. William Hanlan.

Q, Where did you sink that hole?

A. Right on the uphill side of the street on the lower

end on the claim, I believe it was.

Q. In Gates City? A. Yes, sir.

Q. That was supposed to be on what was called the

Cascaden claim? A. Yes, sir.

Q. How deep did you sink the hole?

A. I think about—I never measured 1—from seven to

eight feet.

Q. What kind of earth did you find in the hole?

A. I went through four feet of muck and two feet

of kind of slide rock, or two and a half, and went about

a foot and a half into what they called bedrock.

Q, What was the nature of the bedrock?

A. A kind of mica-schist; on the uphill part of the

claim was kind of mica-schist, and in the upper part of

the hole was a red kind of stuff.

Q. Did you pan any of the dirt you found there?

A. I panned two pans.

Q. What did you find? A. I found nothing.

Q. Did your brother pan any?

A. He panned one pan when I was there.

Q. WT
hat did he find?

A. He found nothing in the pan I seen him pan.

Q. WT

as Mr. Steel there when you sunk that hole?

A. Very seldom; he was only there once when I was

there.
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Q. Was he there when you panned at any time?

A. No, sir.

Q. Did your brother find anything at all; at any

time that you know of?

A. Yes, sir; he told me when I went back to the

cabin, I went back down town when the hole was cleaned

out when I finished and when I came back he told me

he found a good prospect in the ground.

Q. After you got to the bottom of that hole, did Mr.

Steel go there to investigate?

A. No, sir. I don't think he was up there; he was

away somewhere, I didn't see him at all.

Q,. Did Mr. Steel go there when you got to the bottom

of the hole and send you away?

A. No, sir. I didn't see Mr. Steel at all until I got

up and washed myself and went down town after I got

through putting the hole to bedrock.

Q. Then did you come back to the hole?

A. Yes, I come back; I went down town and come

back again then there was quite a lot of people around

the hole.

Q. Was Mr. Steel there then?

A. Yes, sir, he was there then.

Q, Did your brother then take a pan of dirt out of

the hole?

A. He had already taken it out when I got back and

the panning was done.

Q. Had he been away up the hill?

A. I think he was, but I couldn't swear to it.



vs. Joseph BortoUs. 189

(Testimony of Thomas Hanlan.)

Q. Did he tell you he had?

A. I believe he told me he had been up the hill a

piece.

Q. After he came back he took out a pan of dirt?

A. Yes, sir.

Q. Did he wash up that pan of dirt?

A. Yes, sir.

Q. Where is your brother?

A. When I left Cleary City he was working on the

lower hole for Mr. Steel.

Q. Did you see him wash that last pan of dirt?

A. No, sir; I was not there at all.

Q. Did he wash any after he washed this pan in

which he found some prospects.

A. He told me he panned a couple of pans after he

found the prospect, panned one pan and they weighed

it and it weighed thirteen cents. He told me he panned

more and got smaller prospects. I don't remember what

'he said was in the last pans.

Q. Who was with him when he panned this thirteen

cent pan? A. I understood he was alone.

Q. Have you had any experience as a miner in that

locality?

A. No, sir, I have only been out on Cleary creek about

three weeks. I worked about four or five shafts up on

No. 1 Below Slide Claim driving points.

Q. Where were you when Mr. Steel employed you to

sink holes?

A. I was staying there in Cleary City.
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Q. He came to you and told you that he wanted you

to put down a hole to bedrock?

A. No, sir. He got my brother to sink the hole and

my brother employed me to help him.

Mr. HEILIG—That is all. Cross-examine.

Cross-examination.

Mr. PRATT.—Q. Did you see the boy by the name

of Eddie Swafford pan there?

A. No, sir. I seen an Italian boy that had a little

gold in a pan that he claimed he panned there, but I

didn't see him pan it.

Q. Did you see him pan on the bottom of the hole?

A. No, sir.

Q. Had the water run in there, or hadn't it?

A. No, sir, it was clear of water while I was around

there. I never went back to the hole after I left the

last time.

Q. Did you pan in that hole that day?

A. I panned the morning that we got to bedrock.

Q. Did your brother pan that same day?

A. He panned one pan that morning before Mr. Steel

come around and I panned two pans.

Q. Did he afterwards pan more; further?

A. Yes, sir, so he claimed.

Q. And he told you about the result?

A. Yes, sir.

Q. Where was this boy that you say had a prospect

in a pan? Where was he with reference to this hole?
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A. I didn't see him at all when I was around there

first.

Q. Where was he when you did see him? Was he

there at the hole?

A. No, sir. I was standing in the street talking to

a lady and he came over and showed his prospects.

Q. He came right across from the hole?

A. Yes, sir; right across from his mother's house.

Q. He had a prospect in his pan?

A. Yes, sir, a few colors.

Q. And the pan showed it had just been used, and

he had the first pan panning?

A. It looked as though it had just been panned.

Q. Did you people after that throw in some of that

dump so people wouldn't fall into it—fall into the hole

—

to cover it over?

A. I was going to work for myself and I just helped

him to remove the boiler and I left there altogether and

never was around the hole after.

Q. You don't know whether you or your brother,

that same evening after you quit work, filled the hole

or partially filled it in and covered it over with brush,

so nobody would fall in and hurt themseles?

A. I know he covered it with brush.

Q. And you don't know about his filling in the

ground? A. No; I don't think he did.

Q. You were not about the hole all the time, were

you ?
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A. Since the time I got down to bedrock and came

up and quit I never was around the hole.

Q. You didn't assist your brother in covering it with

brush?

A. I believe I did; I helped him get a couple of bails

of brush. Outside of that and helping him move the

boiler was the only times I was at the hole after I quit.

Q. He had everything to do with fixing that hole so

nobody would get hurt?

A. Yes, sir, he had all to do with it.

Mr. PRATT.—That is all.

Mr. HEILIG.—That is all.

Mr. HEILIG reads the testimony of HARRY BURO,
witness on behalf of the defendant:

Mr. HEILIG.—Q, Have vou been working out on

Cleary creek? A. I have.

Q. Since when?

A. Oh, since last spring, two years ago.

Q. Of 1903? A. Yes.

Q. Were you working out there in April and May,

1904? A. Yes.

Q. Where were you working?

A. Two Below Creek Claim.

Q. Do you know John Gascaden? A. I do.

Q. How long have you known him?

A. Two years ago this summer.

Q. Did you ever see him out there? A. Oh, yes.
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Q. Frequently? A. Yes.

Q. Did he at any time bring to you pans of gravel

and wash them before you? A. Yes, he did.

Q. Did he find any gold in them? A. Oh, yes.

i}. Where did he get them do you know?

A. On the claim, I giiess where he worked mostly.

Q. Where were you working?

A. On No. 2 Below Creek Claim so far as I remember.

Q. Do you know of his getting any gravel on this side

hill that he claims as this Cascaden Claim?

A. I have not seen any gravel.

Q. You never saw any gravel there?

A. Not that I remember about.

Mr. HEILG.—Cross-examine.

Mr. PRATT.—Q. Mr. Buro, did you ever go up there

o:: his claim to look for gravel?

A. No, not to look for gravel.

Q. He and you were living in a cabin on No. 2 Below,

weren't you? A. Yes, sir.

Q. You remember the time it was talked over there

that a discovery was necessary— the question of a dis-

< very between Seigler and Hilty?

A. I don't remember, no.

Q. Your memory isn't good at all?

A. Liable not to be.

•}. Don't you remember of John Cascaden stating to

you boys there, that he had to go to work and discover

on his oround?
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A. No, I didn't hear him say that.

Q, Don't yon know that he went out there with that

pan to do that? A. No.

Q. He may have done so? A. He may.

Q. You know he was panning* dirt there above that

dam that,you k£d? A. What dirt?

Q. You know that he panned dirt in pans, don't you?

A. Yes.

Q, Didn't you see him go down the hole with pans?

A. No.

Q. Are you sure of that?

A. Yes, sir, I am pretty sure of it.

(). Do you know where he got the dirt from in other

instances when you saw him pan?

A. Around where?

Q. Above that dam?

A. I see him pan there.

Q. Where did you see him pan? A. In the cabin.

|Q. I am talking about after the water began to run

in April and May? A. He may have panned outside.

Q, Don't you know that he got some dirt up on his

claim and brought it down there and panned it?

A. No, I haven't seen it.

O. Isn't that your understanding that he went up

there and got dirt and panned it there and found colors.

Mr. HEILIG.—We object to that.

A. Not that I remember. I don't know if he got it

up there or not.
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Q. You know he claimed lie got it up there?

A. He hasn't told me.

Q. Didn't he then tell you? A. No.

(J. Hi 1 was panning in the water in that dam that

came from that gulch off of his claim?

A. No, I haven't seen him pan there.

Q. Where did you see him pan in April and May?

A. In the cabin sometimes and outside.

Q. When he would be panning outside, where would

it be?

A. Almost anywhere where there was lots of water.

Q. Didn't you have this gulch dammed that came off

tin's claim? A. Of course, we had it dammed.

Q. Wasn't that a convenient place to pan?

A. Not very convenient; no it was out of the way if

yon wanted to pan dirt on the Creek Claim.

Q. Suppose he had gone up to his claim now and got

a pan of dirt, wouldn't that have been a convenient place

for Irim to go down and pan it? A. Yes, sir.

O, Didn't he do that?

A. I didn't see him do that.

Q. Don't you know that he did?

A. I don't know.

Q. Don't you think that he did?

A. He was liable to.

Q. That is pretty good likely placer mining ground,

tic lower part of his claim, isn't it?

A. I don't know exactly where his lines are.
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Q. His lines are partly below the lower side of Front

Avenue.

A. That is liable to be all right.

Q. Yon are a pretty good miner yourself, aren't you,

Mr. Buro? Had a good deal of experience?

1

. nave had a little experience, yes.

Q. If you could get a hold of that Cascaden placer

there for placer mining purposes you would like to have

it wouldn't you? A. I don't think so, no.

Q. Suppose there was not anybody on the ground,

there was not any controversy about it, you would like

to have it?

A. Well, I don't know if I would, or not.

0. Didn't you say a little bit ago that it was pretty

likely looking ground the lower part?

A. If the lines are where you said; but I don't know

if they are.

Q. If the liner, are there it is pretty good placer

ground?

Mr. HEILIG.—We object as indefinite; he says the

lines are below the street.

Mr. PltATT.—If the southwest line is one hundred

feet below the upper side of the street; you remember

where that southwest line is?

A. Xo, I don't know the lines of the claim at all, or

. e they are.

Q. If the south line would cross Front Avenue fur-
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ther up the street than O'Donnell's, pass along up there,

do you understand where that would be?

A. I am not acquainted with the town very much,

but I guess I can place it about,

Q. You know about where that line would come ac-

cording to that course? A. Yes.

Q. That would leave some pretty likely looking

placer ground in the lower part of that claim?

A. Yes, it is liable to.

Mr. PRATT.—That is all.

Mr. HEILIG.—That is all.

TIM BUCKLEY, a witness on behalf of plaintiff, being

called and sworn, testified as follows:

Mr. PRATT.—Q. What is your occupation?

A. Miner.

Q. Have you done any mining work on the Oascaden

placer, at Gates City? A. Yes.

Q. When?

A. About two months ago—I have been mining there.

Q. Whose place did you take?

A. Pat. Campbell's.

Q. Which one of the two deeper holes on that claim

was Mr. Hanlan at work at when you commenced work-

ing? A. Sir?

Q. Which one of them? A. The second hole.

Q. I mean of the two deeper ones.
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A. First one upstream.

Q. How far down was it when you commenced work?

A. About thirteen feet.

Q. How long did you continue to work there?

A. I worked there until it was about twenty-one feet

Q. Did you at any time while you were working

there, test that ground for gold?

A. Yes, I took a pan off the dump and panned it and

I got about three or four cents, more or less maybe.

Q. Did you take any other pans?

A. No, but I seen a man pan there and Campbell he

found about the same prospect there.

Q. What was his name? A. Charlie Sweeney.

Q. Do you remember at any time of a man by the

name of Bell or Mr. Benson coming up there and pan-

ning? A. They panned in the last hole.

Q. Which one?

A. The down stream; the last hole.

Q. What was his name?

A. Mr. Benson came up there and panned and Mr.

Raynor was looking at him.

Q. Did they even get colors?

A. No, they didn't even get anything in the last hole.

Q. Was there anybody else; did any of those townsite

people come up there to the first of the two deeper

holes, besides Mr. Sweeney? A. No.

(Question continued.) And panned that you know of?

A. No, that's the only one. Mr. Benson panned in
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the last hole and found nothing and went over to the

other dump, or second hole, and panned, and said he

found a few colors.

Q. Benson went over to the second hole?

A. Yes, sir. I was on the windlass, and he did not

show me the colors, but he told me he found them.

Q. Mr. Benson told you he found colors?

A. Yes, sir, that he found a few colors.

Q. When was that?

A. Oh, about two weeks, two or three weeks ago,

something about there.

Q. About how deep is that last hole?

A. About twenty-seven feet.

Q. What kind of looking material were you hoisting

at the last?

A. Kind of schist; broken-up stuff.

Q. Any clay?

A. Yes, sir, lots of clay, sticky stuff.

Q. Any red sand? A. No red sand.

Q. How deep is the muck in that second hole?

A. From seven to nine feet; I judge about nine feet.

Q. In each of these two deeper ones?

A. About seven in the second and nine in the third

hole.

Mr. PEATT.—Cross-examine.

Mr. HEILIG—Q. How often did you pan, Mr. Buck-

ley?
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A. I panned one pan in the first hole and found gold

in it, in the dump that came out.

Q. Was anybody with you at the time?

A. Yes, Mr. Hanlan was there.

Q. Where did you get that? Out of the bottom of

the shaft?

A. No. In the dump from the dirt that they took

out.

Q. That is all you panned?

A. Yes, that is all, one pan. I saw another pan

panned by Mr. Sweeney.

Q. In this pan that you panned you say you got out

—

A. I got from three to five cents.

Q. You said three or four?

A. Three or four or five, something around that,

maybe a little more or less.

Q. How do you know it was three cents.

A. I don't know. I saw it in the pan and judged it

was about that.

Q. You just guessed that?

A. Yes, about eight or nine coarse colors, some of

them maybe half a cent.

Q. They are not very fine?

A. No, not very fine. They are a little coarse.

Q. Where did you pan it?

A. I panned it in a slough that was near the boiler.

There was a water hole there.

Q. What did you do with it? !

A. I dumped it away.
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Q. Were you sent to pan?

A. No, I was working on the windlass and Sweeney

came up and said he had found a prospect, and I didn't

think there was anything in it, and I panned myself

and found prospects.

Mr. HEILIG.—That is all.

Mr. PRATT.—That is all.

Mr. PRATT.—Plaintiff rests.

Testimony closed.

The above was all the oral and documentary testimony

introduced at the trial.

(At request of counsel for plaintiff, counsel for de-

fendant consenting, the jury are excused during the

argument on motion of plaintiffs to instruct jury to bring

in verdict for plaintiffs. Thereupon Mr. Pratt makes

the following motion:)

By Mr. PRATT.—I wish to submit again the instruc-

tions that were submitted at the former trial for a

direction to the jury to return a verdict for the plaintiffs.

The COURT.—You refer to the paper here marked

"Directions to find verdict for plaintiffs" offered in this

action on July 8th? You desire to tender that again?

Mr. PRATT.

—

Yes, I tender all special instructions

that were tendered at the former trial and those that

are on file that have been tendered at this trial. I want

the record to show that.
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The COURT.—Let the record show that.

(Motion argued by respective counsel and denied, and
plaintiffs except.)
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The Court then instructed the jury in writing as follows

:

[Title of Court and Cause.]

Instructions to Jury.

Gentlemen of the Jury:

1st.—This is an action in ejectment wherein the plain-

tiffs sue to recover from the defendant the possession

of lot number thirty-three in block number one, together

with a log cabin thereon situate, and the south sixteen

feet by thirty feet in depth fronting on First avenue,

and lot number forty-five in block number two, together

with the cabin situate thereon, all in the town com-

monly known as Gates City, in the Fairbanks Record-

ing District, Territory of Alaska, as said lots and blocks

appear on the plat of said town prepared by R. A. Jack-

son, 0. E., on January 19, 1905, and introduced in evi-

dence in this case. The plaintiffs in their complaint

say that they are and at all times since April 15, 1904,

were in the possession and the owners in fee of the

ground embraced in the said lots and parts of lots, and

of the cabins on the same as againr;, all persons other

than the United States, and to prove such ownership,

have submitted evidence to show the location of a valid

placer mining claim, made by the plaintiff, John Casca-

den, on January 5, 1901, embracing the ground in dis-

pute, and subsequent conveyances of interests in the

said placer mining claim to the other plaintiffs; said

placer location being known as Hillside or second tier

bench claim off No. 2 Below Discovery, right limit,

on Cleary creek in the said district and territory.

The defendant in his answer denies the claims of the
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plaintiffs, and admits that in September, 1904, he went

upon the lot and part of lot described in plaintiffs' com-

plaint and built the cabins described therein, and has

since occupied and possessed the same and claims the

right to use, occupy and possess the same by reason of

location, and alleges that the ground was at the time

of his entry a portion of the unoccupied and unappro-

priated public domain of the United States, and also

claims to possess, use and occupy the same under the

townsite laws of the United States.

2d.—You are instructed that whenever a citizen of

the United States shall make a placer mining location

upon the unoccupied and unappropriated public lands

of the United States, and shall comply with the essen-

tial requirements of the law in locating such placer min-

ing claim, that the land included within the exterior

boundaries of said placer mining location is thereby seg-

regated from the public domain and becomes the prop-

erty of the locator, and that he is thereafter, and so

long as he shall continue to do the annual assessment

work in compliance with the United States statutes,

regarded as the owner of such placer mining claim to

the same extent as if he held a patent therefor from

the United States. And in his case, if you shall find

from a preponderance of the testimony that the plain-

tiff, John Cascaden, made a valid location of the said

placer mining claim in the winter and spring of 1904,

and since said date the other plaintiffs have become

part owners thereof by deed, and that after the date

of said valid location and in September, 1904, this de-
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fondant went within the exterior boundaries of the said

placer mining claim, and erected on lots thereon the

log cabins described in the complaint, and refused to re-

move therefrom upon the demand of the plaintiffs made

prior to the commencement of this suit, and asserted a

right or claim to the possession thereof in himself un-

der the townsite laws of the United States, and by

mere use and occupation thereof, then I instruct you that

your verdict should be for the plaintiffs for the pos-

session of the said lots and cabins, and a reasonable

rental value thereof as shown by the testimony.

3d.—You are instructed that the burden of proof is

upon the plaintiffs to show that they have the right to

the possession of this ground; the burden is upon them

to show that John Cascaden, at the time and place men-

tioned in the complaint located this ground as a placer

mining claim, and that he complied with the United

States statutes in all and essential elements required

to made a valid mining location.

4th.—To make a valid location of a placer mining

claim in Alaska, the locator must do and perform at

least three essential and necessary acts: 1. He must so

mark the boundaries of his location, either by stakes

or other permanent and visible monuments, so that the

boundaries thereof can be readily traced; 2. He must

within ninety days after making the discovery of the

claim, record a notice of location thereof in the office

of the commissioner and recorder in and for the pre-

cinct in which the claim is located, in which he shall de-

scribe the claim with reasonable certainty; and 3. He
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must make a discovery of gold or other mineral upon

the ground included within his claim. If you shall find

from a preponderance of the evidence in this case that

the placer mining claim in dispute was located by John

Cascaden on or about January 5, 1904, and was staked

and marked by him on that day so that its boundaries

could be readily traced, and thereafter and within ninety

days he caused a notice of 'the location thereof to be

filed and recorded in the office of the recorder in the

precinct in which such claim was located, but that no

discovery of gold was made thereon until the latter part

of April, or the first part of May, 1904, but before any

intervening rights had attached to the ground, and that

then the said Cascaden did make a discovery of gold

or other mineral on the claim as hereinafter defined to

you, then you are instructed that the location would be

valid after the date of the discovery, if a discovery was

made at that time.

5th.—You are instructed that the legal life of a placer

mining claim in Alaska begins with the discovery by

the locator of gold or other valuable mineral thereon.

Though a locator may so mark a tract of ground on the

public domain containing twenty acres or less, by set-

ting stakes or other monuments, or otherwise so mark-

ing the boundaries thereof that they can be readily

traced, and shall within ninety days thereafter file for

record and cause to be recorded in the office of the com-

missioner and recorder in the precinct in which such

claim is located, a notice describing his said claim, still

both such marking and recording do not legally con-
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statute a valid mining location—it does not become such

a legal and valid location as to segregate the ground and

reserve it for mining purposes until the discovery of

gold or other mineral thereon.

6th.—What is "discovery"? What finding of mineral

on a placer mining claim is sufficient to satisfy that

clause of the statute which provides that "no location of

a mining claim shall be made until the discovery" of

the mineral within the limits of the claim located. Sees.

2320, 2329, R. S.

This inquiry is partly answered by the terms of sec-

tion 2318, of the Revised Statutes of the United States

in the following language: "See. 2318. In all cases,

lands valuable for mineral shall be reserved for sale,

except as otherwise expressly directed by law." It is

only lands valuable for mineral which are reserved from

sale for disposal under the mineral laws. Lands not

valuable for mineral are not so reserved, and may, if

otherwise unappropriated and unoccupied be settled

upon, used and occupied for townsite or business pur-

poses or taken under the homestead or other laws for

the settlement and sale of the public domain. Lands

valuable for mineral are lands having value or worth

for the mineral contained therein; lands containing min-

eral in such quantity as to pay a reasonable profit upon

the capital and labor necessary to extract the mineral

therefrom. Any other lands would have no value for

mineral, and are not such as the statute contemplates

reserving from sale for disposition under the mineral

laws of the United States.
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What is necessary to constitute a discovery of mineral

is not prescribed by statute, but mere indications of the

presence of mineral is not enough, but the presence of

mineral must be clearly ascertained, and be of such ex-

tent as to render the land more valuable on that ac-

count and justify their exploration. The mere indica-

tion or presence of gold is not sufficient to establish the

existence of a valuable mine; the mineral must exist

in such quantities as to justify expenditure of money

for the development of the mine and the extraction of

the mineral. It is not every placer claim which may

show traces of gold or other mineral that is exempted

from sale, but those only which possess those minerals

in such quantities as to enhance the value of the land

and invite the expenditure of time and money for their

development. No purpose or policy of the mining law

would be subserved by excepting from sale and patent

placer ground which would yield no remunerative re-

turn for labor expended upon it.

Where minerals have been found upon placer claim,

and the evidence thereof is of such a character that a

person of ordinary prudence would be justified in the

further expenditure of his labor and means, with a rear

sonable prospect of success, in developing a valuable

mine, the requirements of the statute have been met.

To hold otherwise would tend to make of little avail,

if not entirely nugatory, that provision of the law

whereby "all valuable mineral deposits in lands belong-

ing to the United States * * * are * * * declared to be

free and open to exploration and purchase.
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It is not a fair criterion that the locator says he is

willing to farther expend his labor and means in seek-

ing1 for mineral thereon. The question should not be

left to his arbitrary will or statement, but the facts

which are within the observation of the discoverer, and

which induce him to locate, should be such as to justify

a man of ordinary prudence not necessarily a skilled

miner, in the expenditure of his time and money in the

development of the property.

Even in a contest between 'two mineral claimants for

priority, there must be such a discovery of mineral as

gives reasonable evidence of the fact that the ground con-

taining it is valuable for such mining. Mere slight in-

dications of the existence of mineral in the ground, a

mere possibility that it contains gold, is not enough to

justify a prudent person in the expenditure of money

and labor in its exploration.

In the case at bar the contest is between a mineral

claimant and one who claims the use and occupation of

a small portion or lot of the placer claim under the

townsite law; the suit is brought by the mineral claimant

to eject the town lot claimant from his claim, and in

such cases the burden of proving the mineral character

of the land is upon the mineral claimant—the plaintiffs

in this case. You are instructed that in this case a less

liberal rule prevails than where the contest is between

two persons both claiming under the mineral law, and

both asserting that the land is mineral. In this case

the plaintiffs—the mineral claimants, must prove from

the evidence, with reasonable clearness that the land
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is valuable for mineral purposes—that is that for the

labor and capital expended in working- it the land will

yield a reasonable profit, and unless they do so you

should find for the defendant.

The mere finding of a color or colors of gold, or a

cent's worth, or even thirteen cents' worth, is not of it-

self sufficient to constitute a discovery, or to prove that

the land is valuable for mineral working. There must be

such a discovery of mineral on the claims as to satisfy

you that an ordinarily prudent man, not necessarily a

miner, would be justified in expending his time and labor

thereon in the development of the property; and unless

you are so satisfied, in this case, by a fair preponder-

ance of the evidence you should find a verdict for the

defendant.

I may only add that this definition of discovery is

based upon the language of the Supreme Court of the

United States in the case of Chrismen v. Miller, 197 U.

S. 313, decided April 3, 1905.

In this case, gentlemen of the jury, the plaintiffs must

prove to your satisfaction by a preponderance of the evi-

dence that at the time of the location of the placer min-

ing claim, by John Cascaden: (1) He marked the loca-

tion with stakes or other permanent monuments, so that

its boundaries could be readily traced; (2) that within

ninety days after such discovery of the claim he filed a

notice of location in the office of the commissioner and

recorder in the precinct where the claim lies, describing

the claim; and (3) that prior to the date of bringing this

action, to wit, March 20, 1905, he or his co-owners or
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their employees for them, made such a discovery and

finding of gold thereon as would justify an ordinarily

prudent person in expending- labor thereon in further

development of the mine, and (4) that the said mining

claim, at the date of bringing this action was valuable

for mining the gold thereon.

And you are instructed that unless you do find each

of these four essential elements by a preponderance of

the evidence in this case, you should find a verdict for

the defendant if you shall find that the plaintiffs have

established each of these four elements by a preponder-

ance of the evidence yon should find a verdict for the

plaintiffs.

Gth. You are instructed that the owners of a valid

placer mining claim may make any use or disposition of

the surface of their claim that they see fit to make, and

they would have the lawrful right to lease any part of the

surface within their boundaries, not necessary for the

working of the mine, for residence or business purposes,

and such leasing would in no wise affect the validity of

such mining location. If, therefore, you find from a pre-

ponderance of the testimony that the plaintiffs are the

owners of a valid mining location as described above,

within which the cabins claimed by defendant are sit-

uated, and that plaintiffs have heretofore leased por-

tions of said placer mining claim to others, that fact

does not make against the title or ownership of the

plaintiffs, and should be given no weight by you against

them.

7th. The complaint in this case alleges that the de-
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fendant is in possession of the lots at the time of bring-

ing this action from which plaintiffs seek to eject them;

defendant admits that he was so in possession at the

time, and alleges that he entered thereon in September,

1904, and has ever since remained in actual possssion

thereof; and alleges in his answer that at the time of his

entry the land was vacant, unappropriated public land

belonging to the United States, and that he entered

thereon, and has the use and occupation thereof under

the townsite laws of the United States.

You are instructed that such entry upon vacant, un-

appropriated land of the United States, and the con-

tinual peaceable possession thereof by the defendant is

not unlawful, and is sufficient to justify his continued

possession, unless you shall find by a fair preponderance

of the evidence that at the time of bringing this suit the

plaintiffs had a better right and title to the ground than

the defendant had, by reason of a prior valid mining

location. If you shall not find that the plaintiffs had the

right to the possession of the ground at the time of

bringing this suit, by reason of their having a prior

valid placer mining location, as hereinabove described

to you, then you should find for the defendant.

8th. This is an action in ejectment, and you are in-

structed that the plaintiffs must recover, if at all, upon

the strength of their own title and not upon the weak-

ness of that of the defendant, and unless you shall find

that at the time the plaintiffs brought this action they

were entitled to the possession of the two lots by reason

of the same being within a prior valid mining location
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owned by them, then you should find for the defendant

without regard to the character of the defendant's title,

since mere occupation is sufficient as against no better

title.

9th. You are instructed that the plaintiffs base their

right to recover in this action upon the alleged fact that

prior to the time when the defendant entered upon this

land they had made a valid placer mining- location em-

bracing the lots claimed by the defendant; you are in-

structed that the plaintiffs have made no claim to this

ground under the townsite laws of the United States,

and you are instructed that the mere fact that they have

made or filed a plat of the gTound showing the location

of lots, blocks, streets and alleys thereon, does not give

them any right to recover in this action, and that unless

you shall find that the plaintiffs are entitled to recover

by reason of having made a valid prior mining location

embracing the lots claimed by the defendant, you must

find for the defendant.

10th. The law of the case is contained in these in-

structions for which the Court is responsible, and it is

your duty to follow it in applying the law to the facts in

this case. In reference to the facts, however, you are

the sole and exclusive judges of what the testimony;

proves or disproves; it is for you to say what weight

you will give to the testimony of any witness who has

testified in your presence: You are the exclusive judges

of the credibility of all witnesses appearing before you.

You have the right, and it is your duty, to take into con-

sideration the interest of any witness appearing before
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you in the final result of the suit; his intelligence and

his bias for or prejudice against either of the parties,

his means of knowledge concerning the matters and

things about which he testifies, and his demeanor while

on the witness stand. You are bound to believe a

greater number of witnesses against a less number, if

the testimony of the less number seems to you to be

more reasonable and convincing than that of the larger

number. Your verdict should rest solely upon the evi-

dence in the case, and the law as given to you by the

Court in these instructions.

11th. You are further instructed that a witness will-

fully false in one part of his testimony may be distrusted

by you in other parts; and you are instructed that if you

shall believe that if any witness in this case has willfully

sworn falsely in one part of his testimony you may dis-

trust, him in other parts; you should carefully weigh

and give effect to all evidence in this case which you be-

lieve to be truthful, and you should not give effect to

any evidence in this case which you believe to be false,

if any such there be.

12th. You are also instructed 'that if you shall find

a verdict for the plaintiffs in this case you should also

determine from the evidence in the case whether or not

the plaintiffs have suffered damages by reason of the de-

fendant's withholding the lots in question from them.

The plaintiffs would, in such event, be entitled to re-

cover a verdict for the reasonable rental value of the

lots for the time from September, 1904, to this date, and

you should, if you find for the plaintiffs, determine such
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amount by your verdict. Yon are instructed, however,

that when permanent improvements have been made

upon the property by the defendant, holding under colop

of title adversely to the plaintiffs, in good faith, the

value thereof at the time of trial not exceeding such

damages shall be allowed as a setoff. And in this case

before you should return a verdict for damages against

the defendant for the damages or rental value of the

property from September, 1904, to this date, you must

find from the evidence that the damages; exceed the value

of the permanent improvements put thereon by the de-

fendant. You should find damages only in the sums

which the damages exceed the value of his improvements

in any event.

13th. Herewith I hand you two forms of verdict; one

in favor of the plaintiff, and the other in favor of the

defendant. When you shall have determined whether

you will find for the plaintiff or for the defendant, you

will sign that one upon which you agree and return the

same into court as your verdict in this case.

Fairbanks, Alaska, August 24, 1905.

GIVEN.

JAMES WICKERSHAM,
District Judge.

[Endorsement]: No. 259. John Cascaden, John

Bernstein, Richard Stein, Louis K. Pratt and Carl M.

Johanson, Plaintiffs, vs. Joseph Bartolis, Defendant.

Instructions to Jury. Given August 24th, 1905. James

Wickersham, Judge. Filed in the District Court, Dis-
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trict of Alaska, Third Division. August 24, 1905. E. J.

Stier, Clerk.

Mr. PRATT.—I don't know that it is possible at this

time to take sufficient exceptions

—

The COURT.—They are numbered, Mr. Pratt.

Mr. PRATT.—The plaintiffs except to the sixth in-

struction wherein the Court attempts to define discov-

ery, for the reason that it is contradictory, part of it

consisting1 of definitions probably taken from the word-

ing of decisions of the Supreme Court of the United

States that are proper enough; part of it is composed

of assumptions of facts that were not proven at all in

the case; and, taken as a whole, it is misleading and

contradictory.

Plaintiffs also except to that part of the instruction

where the Court invades the province of the jury in the

matter of singling out items of testimony as to the

amount of gold found, and declaring as a matter of law

that that is or is not a discovery.

Plaintiffs except to the ninth instruction as utterly

inapplicable to any of the facts in this case.

Plaintiffs except to the twelfth instruction, for the

reason that the answer does not make any claim under

the Act for any improvements.

There may be other instructions here that I would like

to except to, but I cannot at this time keep the jury

waiting until I find them, and I ask the Court now, under

the code, to give me time, say until Saturday, to reduce

these exceptions to writing, and to file them with the
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Court, it being- impossible and impracticable for me at

this time to make the specific objections and point out

the reasons for them because I cannot find them quick

enough there is too much of it. The matters I have

called attention to are the principal ones. I will, how-

ever, at this time formally take exceptions, in addition

to> the ones already excepted to, to the seventh, eighth

and tenth instructions.

There is one of these instructions and I do not know

its number that attempts to cover the law as to the right

of the defendant to raise the question of comparative

value for mineral purposes and townsite purposes. That

I except to as being utterly inapplicable for the reason

that if any comparison had to be made

—

The COURT.-—The Court does not want to hear any

argument.

Mr. PRATT.—I simply want to state the reason. My

reason is, the reason of my exception is, that if any com-

parative value was proper, as I claim it is not, it would

be not later than April and May, 1904; and any such in-

struction under the proofs in this case is utterly inap-

plicable as there was nobody there until months after-

wards. Will the Court permit me time

—

The COURT.—No; the Court will require counsel to

take his exceptions now. (Exception overruled.)

Special instructions tendered by plaintiff, numbered

1 to 6, inclusive, refused, plaintiffs excepting.
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[Title of Court and Cause.]

Direction to Find Verdict for Plaintiffs.

No. l.
,

The Court instructs the jury that under the law the

defendant has failed to establish a defense to the plain-

tiffs' complaint and the plaintiffs are entitled to a ver-

dict, and it is your duty to sign a general verdict in favor

of the plaintiffs.

Judge.

No. 2.

The defendant in his amended answer set up first a

general denial of the allegations of the complaint, and

second an affirmative defense asserting ownership in

fee of the ground in controversy, in himself, as against

all persons other than the United States. In his evi-

dence, however, he has abandoned the defense of title

in himself, and has submitted no proofs on such issue,

and I therefore charge you that in this state of the case

the plaintiffs are entitled to recover if they have shown

a discovery of gold within the exterior boundaries of

the Cascaden placer at any time prior to the trial; if at

the time of such discovery they or any of them, were in

the actual possession of said placer ground, either in

person or by agent.

No. 3.

Within the meaning of the law of this case the word

"discovery" may be defined as follows: A mineral dis-

covery sufficient to warrant the location of a mining
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claim may I e regarded as proven when gold is found

within the boundaries of the claim and the evidence

shows that a person of ordinary prudence would be

justified in a further expenditure of his labor and means

in working the same with a reasonable prospect of suc-

cess.

No. 4.

I instruct you that if you find from the evidence that

at the close of the plaintiffs' testimony they had made

a prime facie showing- of a valid mining location on the

ground embraced within the Cascaden placer, referred

to by the witnesses, and that the defendant by his proof

failed to show any legal title to the parcels of ground in

suit, by prior mineral location deed or otherwise, but

merely showed that he intruded himself upon the

grounds without leave or authority of anybody and after

the mineral location of Cascaden then your verdict

should be for the plaintiffs even if you should further

find that Cascaden's location was in some respects de-

fective.
;

No. 5.

"As a condition precedent to the appropriation of the

mineral lands of the United States by such person or

persons as are lawfully entitled to make such appro-

priation, discovery of some of the precious metals

therein is necessary. In order that you may determine,

under the evidence in this case, whether a discovery of

any of the precious metals was made by the plaintiff,

John Cascaden, before he made a location, if he did

make one, it seems proper that the court should give
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some definition or explanation of the word 'discovery'

as applicable to this case. What is meant by discov-

ery as applied to quartz or lode claims has been fre-

quently determined by the courts and is easily under-

stood.

"The Supreme Court of Idaho gave the following defin-

ition: 'Under the requirements of the law, a valid loca-

tion of a mining claim may be made whenever the pros-

pector has discovered such indications of mineral that

he is willing to spend his time and money in following

with the expectation of finding ore; and a valid location

of a mining claim may be made of a ledge deep in the

ground, and appearing at the surface, not in the shape

of ore, but in vein matter only.'

"It will be observed that under this definition of the

term 'discovery' no actual finding of ore or the precious

metals was required. The courts seem to think it suffi-

cient if the prospector had discovered such indications

of mineral that he was willing to spend his time and

money in following with expectations of finding ore; if,

of course, a prospector had found a vein or lode rock

in place.

"It has sometimes been thought sufficient as a dis-

covery if the prospector found some small strata of

gravel or sand containing some slight or merely appre-

ciable quantity of gold, if it induced the miner to make

further exploration. Just what amount of labor, ex-

amination, or development may be necessary to satisfy

the terms of the statute in the matter of a discovery in

placer ground is difficult to define. A man may wash
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a single pan of dirt taken from the surface or along the

bank of a stream, and obtain such results as satisfy him

that the ground contains precious metals in such quan-

tity as induces him to make a> location. He may, with

an ordinary miner's shovel, wash sufficient sand or

gravel that he finds upon the bank of a stream, using

the shovel as a pan, and obtain results that induce him

to believe that such amount of the precious metals are

to be found in the land as will warrant him in taking it

and working it as a placer claim. And, however slight

the work in this behalf, if any of the precious metals are

found, no matter how light the prospect, it is sufficient

to be termed a discovery. But that the discovery must

be made in some form, as a necessary requisite to a law-

ful location of mineral land, is an imperative require-

ment of the mineral laws of the United States.

"The foregoing examples or illustrations have been

given, not as a definite definition of the term 'discovery,'

as used in the statute, but to indicate to the jury along

what lines proof of discovery may be made to your sat-

isfaction. Whatever evidence there may be before you

touching this matter is not for the Court to repeat or in-

dicate; but, if it is sufficient to satisfy your minds that

a discovery of gold was in fact made, then you should

so find."

1st Alaska, 126.

No. 6.

The Court instructs the jury, that the decisive ques-

tion in this case is, did John Cascaden make a discovery

of gold on the second tier of bench placer claim, off of
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No. 2 Below Discovery, right limit, on Cleary creek, in

April and May, 1904? If you find from a preponderance

of the evidence, that in the months of April and May,

1904, John Cascaden did make such discovery on said

claim, and before that, in January, 1904, had marked

the boundaries so that they could be readily traced, and

afterward recorded a notice and additional notice

thereof, properly describing- the ground, then the occupa-

tion of a part of said placer ground by the defendant

Bortolis, in September, 1904, and the building of cabins

thereon by him, and his subsequent possession thereof,

without the consent of the then owners of the ground

was unlawful, and this is the law, even though you

should find from the evidence, that after such staking,

recording and discovery of gold, said Cascaden and his

co-owners acted dishonestly or in bad faith with the de-

fendant, Bortolis, or any other occupants of the said

gTOund, and your verdict must be for the plaintiffs.

Instructions asked for by plaintiff and refused, August

24, 1905.

JAMES WICKERSHAM,
Dist. Judge.

[Title of Court and Cause.}

Motion for New Trial.

The plaintiffs move the Court to set aside the verdict

of the jury returned in this case and grant them a new

trial, for the following reasons, viz.:

1st. Because of the insufficiency of the evidence to

justify such a verdict, and because it is contrary to law.
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2d. For errors of law occurring at the trial and ex-

cepted to by the plaintiffs at the time, in this, that the

Court erred in giving to the jury the 6th instruction on

the subject of "discovery," for the reasons, among oth-

ers, that the same is contradictory, misleading, intro-

duces into the case the unwarranted element of compar-

ative value of the land for mineral and townsite pur-

poses, is argumentative, singles out phases of plaintiff's

evidence and declares it of no weight, and thus invades

the province of the jury, requires the plaintiff in effect

to prove that his placer claim was a valuable mine that

could be worked at a profit at the date of the commence-

ment of the action, without reference to the date of lo-

cation and the discovery of gold at that time and con-

sists in part of quotations from the syllabus and opin-

ion in a case lately decided by the Supreme Court of the

United States. Also for giving the 7th instruction, for

the reason that defendant's answer shows that he had

no standing in that no steps had ever r^en taken, either

by himself or others, to make entry under the townsite

laws. In giving the 8th instruction, because the defend-

ant, being a mere trespasser the rule announced in said

instruction does not apply. For giving the 9th instruc-

tion, as there was no issue or evidence that would make

it applicable. For giving the 12th instruction based on

the occupying claimant law, the benefit of which was not

claimed by defendant in his answer, and as to which no

direct proofs were submitted. For refusing to give at

the request of plaintiffs their special instructions num-

bered 1, 2, 3, 4, 5 and 6. For permitting the defendant
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in the cross-examination of plaintiff's witnesses, and by

his own, to give testimony tending- to show the compar

ative value of the land in controversy as between min-

eral and townsite uses.

PRATT & JOHANSON,

Attorneys for Plaintiffs.

Rec'd a copy of this today, the 26th day of August,

1905.

HEILIG & TOZIER,

Attys. for Dft.

[Endorsements] : No. 259. John Caseaden et al. vs.

Joseph Bartolis. Motion for New Trial. Filed, U. S.

District Court, District of Alaska, 3d Division. Aug.

26, 1905. E. J. Stier, Clerk.

[Title of Court and Cause.]

Stipulation.

It is hereby stipulated by and between the parties

hereto, and through, their respective attorneys, that the

amount or value in controversy in this cause exceeds

the sum of five hundred dollars ($500.00).

PRATT & JOHAXSON,

Attorneys for Plaintiffs.

HEILIG & TOZIER,

Attorneys for Defendant.

[Endorsement]: Filed in U. S. District Court, District

of Alaska, 3d Division. Aug. 2Gth, 1905. E. J. Stier,

Clerk.
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United States of America,

Territory and District of Alaska,—ss.

I hereby certify that the above and foregoing contains

a true and full transcript of all the oral testimony and

documentary evidence introduced at the trial of the

above-entitled action of John Cascaden, Richard Stein,

John Bernstein, Louis K. Pratt and Oarl M. Johanson

against Joseph Bortolis; also Exhibits "A" and "B"

referred to in the evidence; the instructions to the jury

complete, and special instructions numbered one to six,

inclusive, tendered by the plaintiffs; the exceptions to

the instructions given and denied; and all other excep-

tions taken during the trial, and the motion for a new

trial.

And I do now hereby sign, seal and allow the same as

and for a true and correct bill of exceptions of all mat-

ters contained and mentioned therein, and order the

same to be filed by the clerk, and when filed to be and

become part of the record in this cause.

Done at Fairbanks, Alaska, this 14th day of Septem-

ber, A. D. 1905.

JAMES WICKERSHAM,
Judge.

[Endorsement] : Filed in District Court, District of

Alaska, 3d Division. Sept. 14, 1905. E. J. Stier, Clerk.
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[Title of Court and Cause.]

Judgment.

And now, to wit, September 2, 1905, this action came

on to be beard upon the motion of the plaintiffs for a

new trial. Then were present in open court the attor-

neys for the plaintiffs and defendant, respectively. And

the Court having heard argument of counsel in support

of said motion and duly considered the same, it is now

ordered that said motion be and the same is hereby over-

ruled. To which ruling plaintiffs except and an excep-

tion is allowed.

And this action having been duly tried by the Court

and a jury, and the jury having rendered a verdict in

favor of the defendant, which has been duly filed by the

clerk of this court and entered in the journal, it is now

Ordered, adjudged and decreed, that the plaintiffs are

not entitled to the possession of the property, or any

part thereof, described in the complaint as those cer-

tain lots or parcels of real property situate iu the town

commonly known as "Gates City," in the Fairbanks

Recording District, in the said Territory of Alaska,

to wit, lot number thirty-three in block number one,

together with the log building sixteen by eighteen

feet, thereon situate, and the south sixteen feet by

thirty feet in depth, fronting on First avenue, of
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lot number forty-five, in block number two, with the

log cabin fourteen by sixteen feet, now standing thereon

as such lots and blocks appear on the plat of said

town, prepared by R. A. Jackson, O. E., on January 19,

1905, at the instance and request of these plaintiffs;

and that defendant has the right of possession of said

property and the whole thereof, and to its use and oc-

cupation for purposes of trade or business under the

United States land laws. To which judgment plaintiffs

excepted in epen court, and an exception is allowed.

And on application of plaintiffs they are given sixty

days from the date hereof in which to prepare, have set-

tled a.nd file their bill of exceptions herein.

JAMES WICKERSHAM,

Judge.

[Endorsements]: Filed in U. S. District Court, District

ol Alaska, 3d Division. Sept. 2, 1905. E. J. Stier,

Clerk.

Ent J. 4, page 89, Sept. 2, 1905.

[Title of Court and Cause.]

Petition for Writ of Error by Plaintiffs.

To the Honorable Judges of the United States Circuit

ourt of Appeals, Ninth Judicial Circuit:

Come now the above-named plaintiffs in error, and

each of them, by their attorneys, Pratt & Johanson,
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and complain that in the record and proceedings had in

Laid cause, and also in the rendition of the judgment in

the above-entitled cause, in the said District Court, at

the special July term thereof, A. D. 190-5, against the

said plaintiffs in error on the 2d day of September, A. D.

1905, manifest error hath happened to the great dam-

age to the said plaintiffs in error.

Wherefore said plaintiffs in error, and each of them,

pray the Judge of this court for the allowance of a writ

of error, and for an order fixing the amount of bond to

cover costs and damages in the said cause, and for such

other orders and process as may cause the same to be

corrected by the said United States Circuit Court of Ap-

peals for the Ninth Judicial District.

Dated this 2d day of September, A. D. 1905.

PRATT & JOHAXSOX,

Attorneys for Plaintiffs in Error.

Allowed: JAMES WICKERSHAM,

Judge.

Rec'd copy Sept. 2, 1905.

HEILIG & TOZIER,

Attys. for Dft.

[Endorsement] : Filed in the U. S. District Court, Dis-

trict of Alaska, 3d Division. Sept. 2, 1905. E. J. Stier,

Clerk.
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[Title of Court and Cause.]

Assignment of Errors.

1st. The Court erred in overruling the plaintiffs' de-

murrer to the affirmative matter contained in the

amended answer.

2d. The Court erred in overruling the plaintiffs' ob-

jection to any evidence as to the comparative value of

the ground in controversy as between mineral and town-

site uses, and in permitting the defendant by cross-ex-

amination of their witnesses, and by the testimony of the

witnesses Bortolis, Benson, Lynch and others on behalf

of defendant, to give evidence tending to prove such an

issue.

3d. The Court erred in giving to the jury instruction

No. 6 on the subject of "discovery" in the following lan-

guage, viz.:

What is "discovery"? What finding of mineral on a

placer mining claim is sufficient to satisfy that clause

of the statute which provides that "no location of a min-

ing claim shall be made until the discovery of the min-

eral within the limits of the claim located." Sees. 2320,

2329 R. S.

This inquiry is partly answered by the terms of sec-

tion 2318 of the Revised Statutes of the United States

in the following language: "Sec. 2318. In all caises,

lands valuable for mineral shall be reserved from sale,

except as otherwise expressly directed by law." It is

only lands valuable for mineral which are reserved from

sale for disposal under the mineral laws. Lands not
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valuable for mineral are not so reserved, and may, if

otherwise unappropriated and unoccupied, be settled

upon, used and occupied for townsite or business pur-

poses, or taken under the homestead or other laws for

the settlement and sale of the public domain. Lands

valuable for mineral are lands having- value or worth for

the mineral contained therein; lands containing min-

eral in such quantity as to pay a reasonable profit upon

the capital and labor necessary to extract the mineral

'therefrom. Any other lands would have no value for

mineral, and are not such as the statute contemplates

reserving from sale for disposition under the mineral

laws of the United States.

What is necessary to constitute a discovery of min-

eral is not prescribed by statute, but mere indications

of the presence of mineral is not enough, but the pres-

ence of mineral must be clearly ascertained, and be of

such extent as to render the land more valuable on that

account and justify their exploration. The mere indica-

tion or presence of gold is not sufficient to establish the

existence of a valuable mine; the mineral must exist in

such quantities as to justify expenditure of money for

the development of the mine and the extraction of the

mineral. It is not every placer claim which may show

traces of gold or other mineral that is exempted from

sale, but those only which possess those minerals in

such quantities as to enhance the value of the land and

invite the expenditure of time and money for their de-

velopment. No purpose of policy of the mining law

would be subserved by excepting from sale and patent
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placer ground which would yield no remunerative return

for labor expended upon it.

Where minerals have been found upon a placer claim

and the evidence thereof is of such a character that a

person of ordinary prudence would be justified in the

further expenditure of his labor and means, with a rea-

sonable prospect of success, in developing a valuable

mine, the requirements of the statute have been met.

To hold otherwise would tend to make of little avail, if

not entirely nugatory, that provision of the law whereby

"all valuable mining deposits in lands belonging to the

Fnired States * * * are * * * declared to be

free and open to exploration and purchase."

It is not a fair criterion that the locator says he is

willing to further expend his labor and means in seek-

ing for mineral thereon. The question should not be

left to his arbitrary will or statement, but the facts

which are within the observation of the discoverer, and

which induce him to locate, should be such as to justify

a man of ordinary prudence, not necessarily a skilled

miner, in the expenditure of his time and money in the

development of the property.

Even in a contest between two mineral claimants for

priority, there must be such a discovery of mineral as

gives reasonable evidence of the fact that the ground

containing it is valuable for such mining. Mere slight

indications of the existence of mineral in the ground,

a mere possibility that it contains gold, is not enough

to justify a prudent person in the expenditure of money

and labor in its exploration.
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In the case at bar the contest is between a mineral

claimant and one who claims the use and occupation of

a small portion or lot of the placer claim under the town-

site law; the suit is brought by the mineral claimant

to eject the town lot claimant from his claim, and in

such cases the burden of proving- the mineral character

of the land is upon the mineral claimant—the plaintiffs

iu this case. You are instructed that in this case a less

liberal rule prevails than where the contest is between

two persons, both claiming under the mineral law, and

both asserting that the land is mineral. In this case

the plaintiffs—the mineral claimants, must prove from

the evidence, with reasonable clearness that the land

is valuable for mineral purposes—that is that for the

Tabor and capital expended in working it the land will

yield a reasonable profit, and unless they do so you

should find for the defendant.

The mere finding of a color or colors of gold, or a

cent's worth, or even thirteen cents'' worth is not of itself

sufficient to constitute a discovery, or to prove that

the land is valuable for mineral working. There must

be such a discovery of mineral on the claim as to satisfy

you that an ordinarily prudent man, not necessarily a

miner, would be justified in expending his time and

labor thereon in the development of the property; and

unless you are so satisfied, in this case, by a fair pre-

ponderance of the evidence you should find a verdict for

the defendant.

I may only add that this definition of discovery is based

upon the language of the Supreme Court of the United
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States in the case of Chrisman vs. Miller, 197 U. S. 313,

decided April 3, 1905.

In this case, gentlemen of the jury, the plaintiffs must

prove to your satisfaction by a preponderance of the

evidence that at the time of the location of the placer

mining claim by John Cascaden, (1) he marked the lo-

cation with stakes or other permanent monuments so

that its boundaries could be readily traced, (2) that

within ninety days after such discovery of the claim, he

filed a notice of location in the office of the commissioner

and recorder in the precinct where the claim lies, de-

scribing the claim, and (3) that prior to the date of

bringing this action, to wit, March 20, 1905, he or his

co-owners or their employees for them, made such a dis-

covery and finding of gold thereon as would justify an

ordinarily prudent person in expending labor thereon in

further development of the mine, and (4) that the said

mining claim, at the date of bringing this action was

valuable for mining the gold thereon.

And you are instructed that unless you do find each of

these four essential elements by a preponderance of

the evidence in this case, you should find a verdict for

the defendant; if you shall find that the plaintiffs have

established each of these four elements by a preponder-

ance of the evidence, you should find a verdict for the

plaintiffs,

—for the reason, among others, that the same is contra-

dictory, misleading, introduces into the case the unwar-

ranted element of comparative value of the land for min-

eral and townsite purposes, is argumentative, singles
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out phases of plaintiff's evidence and declares it of no

weight, and thus invades the province of the jury, re-

quires the plaintiff in effect to prove that his placer

claim was a valuable mine that could be worked at a

profit at the date of the commencement of the action,

without reference to the date of location and the dis-

covery of gold at that time, and consists in part of quota-

tions from the syllabus and opinion in a case lately de-

cided by the Supreme Court of the United States, and

embodies opinions, conclusions, definitions, descriptions

and tests concerning the word "discovery" wholly un-

warranted by the issues and evidence and contrary to

law and justice.

3d. The Court erred in giving to the jury instruction

No. 7 on the subject of right of possession under the

t< wnsite laws, iu the use of the following language, viz.:

The complaint in this case alleges that the defendant

is in possession of the lots at the time of bringing this

action from which plaintiffs seek to eject him; defend-

ant admits that he was so in possession at that time

and alleges that he entered thereon in September, 1904,

and has ever since remained in actual possession thereof,

and alleges in his answer that at the time of his entry

the land was vacant unappropriated public land belong-

ing to the United States and that he entered thereon

and has the use and occupation thereof under the town-

site laws of the United States.

You are instructed that such an entry upon vacant

unappropriated land of the United States, and the con-

tinual peaceful possession thereof by the defendant is
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not unlawful, and is sufficient to justify his continued

possession unless you shall find by a preponderance of

the evidence that at the time of bringing this suit the

plaintiffs had a better right and title to the ground than

the defendant had, by reason of a prior valid mining

location. If you shall not find that the plaintiffs had

the right to the possession of the ground at the time

of bringing this suit, by reason of their having a prior

valid placer mining location as hereinabove described

to you, then you should find for the defendant.

—for the reason that defendant's answer shows that

he had no standing, in that no steps had ever been taken,

either by himself or others, to make entry under the

townsite laws.

4th. The Court erred in giving instruction No. 8, to

wit:

This is an action in ejectment, and you are instructed

that, the plaintiffs must recover, if at all, upon the

strength of their own title and not upon the weakness

of that of the defendant, and unless you shall find that

at the time the plaintiffs brought this action they were

entitled to the possession of the two lots by reason of the

same being within a prior valid mining location owned

hj them, then you should find for the defendant without

regard to the character of the defendant's title, since

mere occupation is sufficient as against no better title.

—because the defendant, being a mere trespasser, the

rule announced in said instruction does not apply.

5th. The Court erred in giving to the jury instruc-

tion No. 9, as follows:
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You are instructed that the plaintiffs base their

right to recover in this action upon the alleged fact that

prior to the time when the defendant entered upon this

land they had made a valid placer mining location em-

bracing the lots claimed by the defendant; you are

instructed that the plaintiffs have made no claim to

this ground under the townsite laws of the United

States, and you are instructed that the mere fact that

they have made or filed a plat of the ground showing

the location of lots, blocks, streets, and alleys thereon

does not give them any right to recover in this action,

and that unless you shall find that the plaintiffs are en-

titled to recover by reason of having made a valid

prior mining location embracing the lots claimed by

the defendant you must find for the defendant.

—because there wTas no issue or evidence that would

make it applicable.

0th. The Court erred in giving to the jury Instruc-

tion No. 12 on the subject of rights of an occupying

claimant, as follows:

You are also instructed that if you shall find a ver-

dict for the plaintiffs in this case you should also deter-

mine from the evidence in the case whether or not the

plaintiffs have suffered damages by reason of the de-

fendant's withholding the lots in question from them.

The plaintiffs would, in such event be entitled to re-

cover a verdict for the reasonable rental value of the

lots for the time from September, 1904, to this date, and

yon should, if you find for the plaintiffs determine such

amount by your verdict. You are instructed, however,
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that when permanent improvements have been made

upon the property by the defendant, holding- under color

of title adversely to the plaintiffs, in good faith, the

value thereof at the time of the trial not exceeding such

damages shall be allowed as a set off. And in this

case before you should return a verdict for damages

against the defendant for the damages or rental value

of the property from September, 1904, to this date, you

must find from the evidence that the damages exceed

the value of the permanent improvements put thereon

by the defendant. You should find damages only in

the sum which the damages exceed the value of his im-

provements in any event.

—because the benefit of such occuping claimant law was

not claimed by defendant in his answer, and as to which

no direct proofs were submitted.

7th. The Court erred in refusing to give plaintiffs'

special instruction No. 1, in the following words:

The Court instructs the jury that under the law the

defendant has failed to establish a, defence to the plain-

tiffs' complaint and the plaintiffs are entitled to a ver-

dict and it is your duty to sign a general verdict in favor

of the plaintiffs.

8th. The Court erred in not giving to the jury plain-

tiffs' instruction No. 2, as follows:

The defendant in his amended answer set up first a

general denial of the allegations of the complaint, and

second an affirmative defense asserting ownership in fee

of the ground in controversy, in himself, as against all

persons other than the United States. In his evi-
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rlfnce, however, he has abandoned the defense of title

iu himself, and has submitted no proofs on such issue,

and I therefore charge you that in this state of the case

the plaintiffs are entitled to recover if they have shown

a discovery of gold within the exterior boundaries of the

Oascaden placer at any time prior to the trial, if at the

time of such discovery they, or any of them, were in the

actual possession of said placer ground, either in person

or by agent.

9th. The Court erred in not allowing plaintiffs' in-

struction N'O. 3 to be given to the jury, which is as fol-

lows:

Within the meaning of the law of this case the word

"discovery" .may be denned as follows: A mineral dis-

covery sufficient to warrant the location of a mining

claim may be regarded as proven when gold is found

within the boundaries of the claim and the evidence

shows that a person of ordinary prudence would be jus-

tified in a further expenditure of his labor and means

in working the same with a reasonable prospect of suc-

cess.

10th. The Court erred in refusing to give plaintiffs'

special instruction No. 4, viz.

:

I instruct you that if you find from the evidence that

at the close of the plaintiffs' testimony they had made

a prima facie showing of a valid mining location on the

ground embraced within the Oascaden placer, referred

to by the witnesses, and that the defendant by his proof

failed to show any legal title to the parcels of ground

in suit, by prior mineral location, deed or otherwise, but
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merely showed that he intruded himself upon the

grounds without leave or authority of anybody and after

the mineral location of Cascaden, then your verdict

should be for the plaintiffs, even if you should further

find that Cascaden's location in some respects was de-

fective.

11th. The court erred in not giving plaintiffs' special

instruction Nk>. 5, to wit:

As a condition precedent to the appropriation of the

mineral lands of the United States by such person or per-

sons as are lawfully entitled to make such appropria-

tion, discovery of some of the precious metals therein

is necessary. In order that you may determine, under

He evidence in this case, whether a discovery of any of

the precious metals was made by the plaintiff, John

Cascaden, before he made a location, if he did make one,

it seems proper that the Court should give some defini-

tion or explanation of the word "discovery" as applicable

to this case. What is meant by discovery as applied to

quartz or lode claims has been frequently determined

by the courts, and is easily understood.

The Supreme Court of Idaho, gave the following defi-

nition: "Under the requirements of the law, a valid lo-

cation of a mining claim may be made whenever the

prospector has discovered such indications of mineral

that he is willing to spend his time and money in follow-

ing with the expectation of finding ore; and a valid lo-

cation of a mining claim may be made of a ledge deep

in the ground, and appearing at the surface, not in the

shape of ore, but in vein matter only."
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It will be observed that under this definition of the

term "discovery" no actual finding of ore or the precious

metals was required. The Courts seem to think it suffi-

cient if the prospector had discovered such indications

of mineral that he was willing- to spend his time and

money in following with expectations of finding ore; if,

of course, a prospector had found a vein or lode rock in

place.

It has sometimes been thought sufficient as a discov-

ery if the prospector found some small strata of gravel

or sand containing some slight or merely appreciable

quantity of gold, if it induced the miner to make further

exploration. Just what amount of labor, examination,

or development may be necessary to satisfy the terms

of the statute iu the matter of a discovery in placer

ground is difficult to define. A man may wash a single

pan of dirt taken from the surface or along the bank of

a st ream, and obtain such results as satisfy him that the

ground contains precious metals in such quantity as in-

duces him to make a location. He may, with an ordin-

ary miner's shovel, wash sufficient sand or gravel that

he finds upon the bank of a stream, using the shovel as

a pan, and obtain results that induce him to believe that

such amount of the precious metals are to be found in the

land as will warrant him in taking it and working it as

a placer claim. And, however slight the work in this

behalf, if any of the precious metals are found, no matter

how light the prospect, it is sufficient to be termed a dis-

covery. But that the discovery must be made in some

form, as a necessary requisite to a lawful location of
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mineral land, is an imperative requirement of the min-

eral laws of the United States.

The foregoing examples or illustrations have been

given, not as a definite definition of the term "discovery"

as used in the statute, but to indicate to the jury along

what lines proof of discovery may be made to your satis-

faction. Whatever evidence there may be before you

touching this matter is not for the Court to repeat or

indicate; but, if it is sufficient to satisfy your minds that

a discovery of gold was in fact made, then you should so

find.

12th. The Court erred in refusing to give plaintiff's'

special instruction No. 6, as follows:

The Court instructs the jury, that the decisive ques-

tion in this case is, did Joihn Cascaden make a discovery

of gold on the second tier of bench placer claim, off of

No. 2, Below Discovery, right limit, on Cleary Creek, in

April and May, 1904? If you find from a preponderance

of the evidence, that in the months of April and May,

1904, John Cascaden did make such discovery on said

claim, and before that, in January, 1904, had marked

the boundaries so that they could be readily traced, and

afterwards recorded a notice and additional notice

thereof, properly describing the ground, then the occu-

pation of a part of said placer ground by the defendant

Bortolis, in September, 1904, and the building of cabins

thereon by him, and his subsequent possession thereof,

without the consent of the then owners of the ground,

was unlawful, and this is the law, even though you

should find from the evidence that after such staking,
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recording and discovery of gold, said Cascaden and his

co-owners acted dishonestly or in bad faith with the de-

fendant Bortolis, or any other occupants of the said

ground, and your verdict must be for the plaintiffs.

13th. The Court erred in overruling the plaintiffs'

motion for a new trial.

14th. The Court erred in rendering judgment on the

verdict in favor of the defendant.

PRATT & JOHAXSON,

Attorneys for Plaintiffs in Error.

Rec'd copy Sept. 2, 1905.

HEILIG & TOZIER,

Attys. for Dft.

[Endorsement]: No. 259. John Cascaden et al. vs.

.Joseph Bortolis. Filed in U. S. District Court, District

of Alaska, 3d Division. Sept. 2, 1905. E. J. Stier, Clerk.

[Title of Court and Cause.]

Order Allowing Writ of Error and Fixing Bond.

The plaintiffs in error, having this day filed their pe-

tition for a writ of error from the decision and judgment

thereon made and entered herein, to the United States

Circuit Court of Appeals for the Ninth Judicial Circuit,

together with an assignment of errors within due time,

and also praying that an order be made fixing the

amount of security which plaintiffs in error should give

and furnish upon said writ of error, and that upon the
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giving of said security, all further proceedings of this

court be suspended and stayed until the determination

of said writ of error by said United States Circuit Court

of Appeals for the Ninth Judicial Circuit, and said pe-

tition having been this day duly allowed,

Now, therefore, it is ordered, that upon the said plain-

tiffs in error filing with the clerk of this court a good

and sufficient bond in the sum of five hundred dollars

($500.00) to the effect, that if said plaintiffs in error,

shall prosecute the said writ of error to effect, and an-

swer all damages and costs if they fail to make their

plea good, then the said obligation to be void, else to re-

main in full force and virtue, the said bond to be ap-

proved by the Court that all further proceedings in the

court be, and they are hereby suspended and stayed un-

til the determination of said writ of error by the United

States Circuit Court of Appeals.

Dated this 2d day of September, 1905.

JAMES WICKERSHAM,
Judge.

Received copy, Sept. 2, 1905.

HEILIG & TOZIER,

Attys. for Plaintiffs.

Entered in Journal 4, page 89, Sept. 2, 1905.

[Endorsements]: No. 259. John Cascaden et al, vs.

Joseph Bartolis. Order Allowing Writ of Error and

Fixing Bond. Filed in the U. S. District Court, District

of Alaska, 3d Division. Sept. 2, 1905. E. J. Stier,

Olerk.
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[Title of Court and Cause.]

Bond on Writ of Error.

Know all men by these presents, that we, John Gas-

caden, John Bernstein, Richard Stein, Louis K. Pratt

and Carl M. Johanson, as principals, and B. D. Mills, as

surety, are held and firmly bound unto Joseph Bortolis,

defendant in error above named, in the sum of five hun-

dred dollars ($500.00), to be paid to the said Joseph

Bortolis, his executors or administrators, to which pay-

ment well and truly to be made, we bind ourselves and

each of us, jointly and severally, and our and each of

our successors, representatives and assigns, firmly by

these presents.

Sealed with our seals and dated this second day of

September, 1905.

Whereas, the above-named plaintiffs in error have

sued out a writ of error to the United States Circuit

Court of Appeals for the Ninth Circuit, to reverse the

judgment in the above-entitled cause by the District

Court for the Territory and District of Alaska, Third

Division.

Now, therefore, the condition of this obligation is such

that if the above-named John Cascaden, John Bernstein,

Richard Stein, Louis K. Pratt and Carl M. Johanson

shall prosecute said writ to effect and answer all costs

and damages if they shall fail to make good their plea,
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then this obligation shall be void; otherwise to remain in

full force and virtue.

JOHN CASGADEN,

Principal.

JOHN BERNSTEIN,

Principal.

RICHARD STEIN,

Principal.

By CARL M. JOHANSON,
Attorney in Fact.

CARL M. JOHANSON,

Principal.

LOUIS K. PRATT,

Principal.

B. D. MILLS,

Surety.

United States of America,

District of Alaska,—ss.

I, B. D. Mills, surety on the foregoing bond, on my

oath say, that I am a resident of Fairbanks, in the Dis-

trict of Alaska, and am worth over and above all my just

debt;;, liabilities and exemptions the sum of five hundred

dollars ($500.00).

Subscribed and sworn to before me this 31st day of

August, A. D. 1905.

[Seal] LOUIS K. PRATT,

Notary Public in and for the District of Alaska.
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Bond approved.

JAMES WICKERSHAM,
Judge.

Eec'd copy Sep. 2, 1905.

HEILIG & TOZIER,

Attys. for Dft.

[Endorsements] : No. 259. Bond on Writ of Error.

Filed in U. S. District Court, District of Alaska, 3d

Division. Sept. 2, 1905. E. J. Stier, Clerk.

Writ of Error.

UNITED STATES OF AMERICA—ss.

The President of the United States, to the Honorable,

the Judge of the District Court for the Territory

and District of Alaska, Third Division, Greeting:

Because in the record and proceedings, as also in the

rendition of the judgment of a plea which is in said Dis-

trict Court before you between John Cascaden, John

Bernstein, Richard Stein, Louis K. Pratt and Carl M.

Johanson, plaintiffs in error, and Joseph Bortolis, de-

fendant in error, a manifest error hath happened to the

great damage of the said John Cascaden, John Bern-

stein, Richard Stein, Louis K. Pratt and Carl M. Johan-

son, plaintiffs in error, as by their complaint appears.

We, being willing that error, if any hath been, should

be duly corrected, and full and speedy justice done to

the parties aforesaid in this behalf, do command you, if

judgment be therein given, that then under your seal,

distinctly and openly, you send the record and proceed-
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ings aforesaid, with all things concerning the same, to

the United States Circuit Court of Appeals for the Ninth

Circuit, together with this writ, so that you have the

same at the City of San Francisco, in the State of Cali-

fornia, on the second day of October nineteen hundred

and five, in the said Circuit Court of Appeals, to be then

and there held, that the record and proceedings afore-

said being inspected, the said Circuit Court of Appeals

may cause further to be done therein to correct that

error, what of right and according to the laws and cus-

toms of the United States should be done.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

the second day of September, nineteen hundred and five.

E. J. STIER,

Clerk of the U. S. District Court for the Territory and

District of Alaska, Third Division.

By E, A. Henderson,

Deputy.

The foregoing writ is hereby allowed.

JAMES WICKERSHAM,
Judge.

Service of within writ of error and receipt of a copy

thereof is hereby admitted this second day of Septem-

ber, A. D. 1905.

HEILIG & TOZIER,

Attorneys for Defendant in Error.

[Endorsed]: No. 259. In the U. S. Court of Appeals

for the Ninth Circuit. John Cascaden et al., Plaintiffs
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in Error, vs. Joseph Bortolis, Defendant in Error. Writ

of Error. Filed in the U. S. District Court, District of

Alaska, 3d Division. Sept. 2, 1905. E. J. Stier, Clerk.

[Title of Court and Cause.]

Citation.

UMTED STATES OF AMERICA—ss.

To Joseph Bortolis, Defendant in Error, or Heilig &
Tozier, his Attorneys, Greeting:

You are hereby cited and admonished on behalf of the

plaintiffs in error to be and appear at a term of the

United States Circuit Court of Appeals for the Ninth

Circuit to be holden in the City of San Francisco, Cali-

fornia, on the second day of October, 1905, pursuant to

a writ of error filed in the clerk's office of the United

States District Court for the District of Alaska, Division

No. 3, wherein John Cascaden, John Bernstein, Richard

Stein, Louis K. Pratt and Carl M. Johanson are the

plaintiffs in error, and Joseph Bortolis is defendant in

error, to sihow cause, if any there be, why the judgment

in the said writ of error mentioned, should not be cor-

rected and speedy justice should not be done to the

plaintiff in error in that behalf.

Dated this second day of September, 1905.

JAMES WIOKERSHAM,
District Judge of the U. S. District Court for the District

of Alaska, Division No. 3.
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Due and legal service of the foregoing citation is here-

by acknowledged this second day of September, 190-5.

HEILIG & TOZIEB,

Attorneys for Defendant in Error.

[Endorsed]: No. . In the U. S. Circuit Court of

Appeals for the Ninth Circuit. John Cascaden et al. vs.

Joseph Bortolis. Citation. Filed in the U. S. District

Court, District of Alaska, 3d Division. Sep. 2, 1905.

E. J. Stier, Clerk.

[Title of Court and Cause.]

Order Extending Time.

On application of the said plaintiffs in error, by rea-

son of the great distance between Fairbanks, Alaska,

and San Francisco, California, and the delays and un-

certainties of the transmission of mail matter between

the said points,

It is ordered, that the return day of the writ of error

allowed in this cause, on the second day of September,

A. D. 1905, be enlarged to the fifteenth day of December,

1905.

Dated at Fairbanks, Alaska, this second day of Sep-

tember, 1905.

JAMES WIOKEKSHAM,
Judge.

Ent. J. 4, page 90, Sept. 2, 1905.

[Endorsed] : No. 259. U. S. Circuit Court of Appeals,

Ninth Circuit. John Cascaden et al. vs. Joseph Bortolis.
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Order. Filed in the U. S. District Court, District of

Alaska, 3d Division. Sept. 2, 1905. E. J. Stier, Clerk.

Clerk's Certificate to Transcript.

United States of America,

Territory and District of Alaska,

Third Division,—ss.

I hereby certify that the above and foregoing con-

tains true and complete copies of all the pleadings, the

bill of exceptions, and all journal and docket entries of

the proceedings in the case of John Cascaden, John

Bernstein, Richard Stein, Louis K. Pratt and Carl M.

Johanson vs. Joseph Bartolis; also the original writ of

error, order extending the return day thereof, the cita-

tion, and copies of the other papers filed in connection

with such writ of error, as full true and complete as the

same now remain on record and on file in my office.

The cost of preparing this record was $98.20 and the

same has been paid to the clerk of this court by the

plaintiffs.

In witness whereof I have hereunto set my hand and

affixed the seal of this court this twenty-fifth day of

September, A. D., 1905.

[Seal] EDWARD J. STIER,

Clerk of the U. S. District Court, Territory of Alaska,

Third Division.
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[Endorsed] : No. 1259. United States Circuit Court

of Appeals for the Ninth Circuit. John Oascaden, John

Bernstein, Richard Stein, Louis K. Pratt and Carl

M. Johanson, Plaintiffs in Error, vs. Joseph Bortolis, De-

fendant in Error. Transcript of Record. Upon Writ

of Error to the United States District Court for the Ter-

ritory of Alaska, Third Division.

Filed October 20, 1905.

F. D. MONCKTON,

i
Clerk.
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IN THE

UNITED STATES CIRCUIT COURT OF APPEALS,

FOR THE NINTH CIRCUIT.

JOHN OASCADEN, JOHN BERN-'

STEIN, RICHARD STEIN, LOUIS K.

PRATT and OARL M. JOHANSON,
Plaintiffs in Error,

vs.

JOSEPH BORTOLIS,

Defendant in Error.

Brief and Argument on Behalf of Plaintiffs in Error.

STATEMENT OF CASE.

On January 5th, 1904, John Oascaden, one of the

plaintiffs in error, staked about twenty acres of placer

mining ground on the second tier of benches, right limit,

and opposite to Number Two (2) Below Discovery on

Cleary creek in the Fairbanks Recording District.

Cleary creek is now and has been from the first the rich-

est producing creek in the District. Afterward and on

January 7th, 1904, Mr. Cascaden recorded a notice of his

location; but that notice 5eing somewhat defective, an

additional or amended notice was recorded July 5th,

1905. As soon as the water began to run from melting

snow in April and May, 1904, Oascaden went onto the



ground and made a discovery of gold from panning in a

gulch and by sinking to bedrock through the frozen de-

bris, by the use of wood fires. His pannings showed all

the way from colors in the pan to one and three cents'

worth of gold. Afterward, and prior to the commence-

ment of this action in March, 1905, Cascaden conveyed

interests in the property to the other plaintiffs in error.

During the summer of 1905, commencing about the

first of June, the owners prosecuted mining operations

on the ground at a cost, of $1,000, sinking three shafts:

one eight feet to bedrock, one twenty-five feet deep, and

the last twenty-seven feet deep, neither of the last two,

however, reaching to bedrock. The debris taken from

the last-mentioned shafts was planned frequently, with

the result of finding colors in nearly every instance, and

numerous single pans containing lc, 2c, 3c, 4c, 5c and 6c,

and one 13c worth of gold. No. 2 Below Discovery on

Cleary creek, the first tier of bench claims, right limit

(Yarnell placer), which adjoins the Cascaden placer,

and the creek and bench claims above and below, have

all been worked extensively this season and gold ex-

tracted therefrom running into the hundreds of thou-

sands of dollars.

In September, 1904, people began gathering on the

first tier of benches off No. 2 Below Discovery, known

as the Yarnell placer, on the Freeman bench above and

on the third tier of benches below the Cascaden ground,

living at first in tents. At some time during the latter

part of September, 1904, the defendant in error, Bortolis,



went upon the Oaseaden ground and built the two cabins

in controversy. About that time the people congre-

gated there concluded to> name their settlement "Gates

City," in honor of "Swiftwater Bill" Gates, a local celeb-

rity. Others followed Mr. Bortolis' example, and by

March, 1905, when this action was filed, probably fifty

or seventy-five persons had built on the ground, and at

this time there are possibly one hundred there. None

of them asked the consent of Mr. Cascaden or anyone

else, but simply moved onto the placer claim, and

erected their cabins and places of business.

In January, 1905, the plaintiffs in error had a survey

and plat made of that part of their gTOund occupied by

Bortolis and others, adjusting the same to the buildings,

and then called on the occupants to take out leases at

$1.00 per front foot on the main street, and 50c per foot

on the second street, but most of them declined to enter

into such an arrangement and it became necessary to

prosecute this action of ejectment. In drawing the

pleadings as a matter of convenience to all parties, the

ground withheld by Mr. Bortolis was described accord-

ing to the survey and plat. Mining is carried on through

the frozen earth and gravels to bedrock, where the pay-

streak lays, through shafts from fifty to eighty feet in

depth; and the surface ground can be and is used by the

settlers on the Yarnell, Freeman and Cascaden benches,

without in anywise interfering with placer mining.



SPECIFICATIONS OF ERROR,

The plaintiffs in error will rely for a reversal on the fol-

lowing, Yizr.^j^L.iA4^yfyi^UM^/^ &W6A&, RjU&uLA>

1st. The Court erred in overruling the plaintiffs' de-

murrer to the affirmative matter contained in the

amended answer.

2d. The Court erred in overruling the plaintiffs' ob-

jection to any evidence as to the comparative value of

the ground in controversy as between mineral and town-

site uses, and in permitting the defendant by cross-ex-

amination of their witnesses, and by the testimony of the

witnesses Bortolis, Benson, Lynch and others on behalf

of defendant, to give evidence tending to prove such an

issue.
|

!

3d. The Court erred in giving to the jury instruction

No. 6 on the subject of "discovery" in the following lan-

guage, viz.:

What is "discovery"? What finding of mineral on a

placer mining claim is sufficient to satisfy that clause

of the statute which provides that "no location of a min-

ing claim shall be made until the discovery of the min-

eral within the limits of the claim located." Sees. 2320,

2329 R. S.

This inquiry is partly answered by the terms of sec-

tion 2318 of the Revised Statutes of the United States

in the following language: "Sec. 2318. In all cases,

lands valuable for mineral shall be reserved from sale,

except as otherwise expressly directed by law." It is

only lands valuable for mineral which are reserved from

sale for disposal under the mineral laws. Lands not



valuable for mineral are not so reserved, and may, if

otherwise unappropriated and unoccupied, be settled

upon, used and occupied for townsite or business pur-

poses, or taken under the homestead or other laws for

the settlement and sale of the public domain. Lands

valuable for mineral are lands having value or worth for

the mineral contained therein; lands containing min-

eral in such quantity as to pay a reasonable profit upon

the capital and labor necessary to extract the mineral

therefrom. «Any other lands would have no value for

mineral, and are not such as the statute contemplates

reserving from sale for disposition under the mineral

laws of the United States.

What is necessary to constitute a discovery of min-

eral is not prescribed by statute, but mere indications

of the presence of mineral is not enough, but the pres-

ence of mineral must be clearly ascertained, and be of

such extent as to render the land more valuable on that

account and justify their exploration. The mere indica-

tion or presence of gold is not sufficient to establish the

existence of a valuable mine; the mineral must exist in

such quantities as to justify expenditure of money for

the development of the mine and the extraction of the

mineral. It is not every placer claim which may show

traces of gold or other mineral that is exempted from

sale, but those only which possess those minerals in

such quantities as to enhance the value of the land and

invite the expenditure of time and money for their de-

velopment. No purpose of policy of the mining law

would be subserved by excepting from sale and patent



placer ground which would yield no remunerative return

for labor expended upon it.

Where minerals have been found upon a placer claim

and the evidence thereof is of such a character that a

person of ordinary prudence would be justified in the

further expenditure of his labor and means, with a rea-

sonable prospect of success, in developing a valuable

mine, the requirements of the statute have been met.

To hold otherwise would tend to make of little avail, if

not entirely nugatory, that provision of the law whereby

"all valuable mining deposits in lands belonging to the

Fnired states * * * are * * * declared to be

free and open to exploration and purchase."

It is not a fair criterion that the locator says he is

willing to further expend his labor and means in seek-

ing for mineral thereon. The question should not be

left to his arbitrary will or statement, but the facts

which are within the observation of the discoverer, and

which induce him to locate, should be such as to justify

a man of ordinary prudence, not necessarily a skilled

miner, in the expenditure of his time and money in the

development of the property.

Even in a contest between two mineral claimants for

priority, there must be such a discovery of mineral as

gives reasonable evidence of the fact that the ground

containing it is valuable for such mining. Mere slight

indications of the existence of mineral in the ground,

a mere possibility that it contains gold, is not enough

to justify a prudent person in the expenditure of money

and labor in its exploration.



In the case at bar the contest is between a mineral

claimant and one who claims the use and occupation of

a small portion or lot of the placer claim under the town-

site law; the suit is brought by the mineral claimant

to eject the town lot claimant from his claim, and in

such cases the burden of proving the mineral character

of the land is upon the mineral claimant—the plaintiffs

in this case. You are instructed that in this case a less

liberal rule prevails than where the contest is between

two persons, both claiming under the mineral law, and

both asserting that the land is mineral. In this case

the plaintiffs—the mineral claimants, must prove from

the evidence, with reasonable clearness that the land

is valuable for mineral purposes—that is, that for the

labor and capital expended in working it the land will

yield a reasonable profit, and unless they do so you

should find for the defendant.

The mere finding of a color or colors of gold, or a

cent's worth, or even thirteen cents' worth is not of itself

sufficient to constitute a discovery, or to prove that

the land is valuable for mineral working. There must

be such a discovery of mineral on the claim as to satisfy

you that an ordinarily prudent man, not necessarily a

miner, would be justified in expending his time and

labor thereon in the development of the property; and

unless you are so satisfied, in this case, by a fair pre-

ponderance of the evidence you should find a verdict for

the defendant.

I may only add that this definition of discovery is based

upon the language of the Supreme Court of the United



States in the case of Chrisman vs. Miller, 197 U. S. 313,

decided April 3, 1905.

In this case, gentlemen of the jury, the plaintiffs must

prove to your satisfaction by a preponderance of the

evidence that at the time of the location of the placer

mining claim by John Cascaden, (1) he marked the lo-

cation with stakes or other permanent monuments so

that its boundaries could be readily traced, (2) that

within ninety days after such discovery of the claim, he

filed a notice of location in the office of the commissioner

and recorder in the precinct where the claim lies, de-

scribing the claim, and (3) that prior to the date of

bringing this action, to wit, March 20, 1905, he or his

co-owners or their employees for them, made such a dis-

covery and finding of gold thereon as would justify an

ordinarily prudent person in expending labor thereon in

further development of the mine, and (4) that the said

mining claim, at the date of bringing this action was

valuable for mining the gold thereon.

And you are instructed that unless you do find each of

these four essential elements by a preponderance of

the evidence in this case, you should find a verdict for

the defendant; if you shall find that the plaintiffs have

established each of these four elements by a preponder-

ance of the evidence, you should find a verdict for the

plaintiffs,

—for the reason, among others, that the same is contra-

dictory, misleading, introduces into the case the unwar-

ranted element of comparative value of the land for min-

eral and townsite purposes, is argumentative, singles



out phases of plaintiff's evidence and declares it of no

weight, and thus invades the province of the jury, re-

quires the plaintiff in effect to prove that his placer

claim was a valuable mine that could be worked at a

profit at the date of the commencement of the action,

without reference to the date of location and the dis-

covery of gold at that time, and consists in part of quota-

tions from the syllabus and opinion in a case lately de-

cided by the Supreme Court of the United States, and

embodies opinions, conclusions, definitions, descriptions

and tests concerning the word "discovery" wholly un-

warranted by the issues and evidence and contrary to

law and justice.

4th. The Court erred in givng to the jury instruction

No. 7 on the subject of right of possession under the

townsite laws, in the use of the following language, viz.

:

"The complaint in this case alleges that the defendant

is in possession of the lots at the time of bringing this

action from which plaintiffs seek to eject him; defend-

ant admits that he was so in possession at that time

and alleges that he entered thereon in September, 1904,

and has ever since remained in actual possession thereof,

and alleges in his answer that at the time of his entry

the land was vacant unappropriated public land belong-

ing to the United States and that he entered thereon

and has the use and occupation thereof under the town-

site laws of the United States.

You are instructed that such an entry upon vacant

unappropriated land of the United States, and the con-

tinual peaceful possession thereof by the defendant is
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not unlawful, and is sufficient to justify his continued

possession unless you shall find by a preponderance of

the evidence that at the time of bringing this suit the

plaintiffs had a better right and title to the ground than

the defendant had, by reason of a. prior valid mining

location. If you shall not find that the plaintiffs had

the right to the possession of the ground at the time

of bringing this suit, by reason of their having a prior

valid placer mining location as hereinabove described

to you, then you should find for the defendant.-'

—for the reason that defendant's answer shows that

he had no standing, in that no steps had ever been taken,

either by himself or others, to make entry under the

townsite laws.

5th. The Court erred in giving instruction No. 8, to

wit:

This is an action in ejectment, and you are instructed

that the plaintiffs must recover, if at all, upon the

strength of their own title and not upon the weakness

of that of the defendant, and unless you shall find that

at the time the plaintiffs brought this action they were

entitled to the possession of the two lots by reason of the

same being within a prior valid mining location owned

by them, then you should find for the defendant without

regard to the character of the defendant's title, since

mere occupation is sufficient as against no better title.

—because the defendant, being a mere trespasser, the

rule announced in said instruction does not apply.

6th. The Court erred in giving to the jury instruc-

tion No. 9, as follows:
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You are instructed that the plaintiffs base their

right, to recover in this action upon the alleged fact that-

prior to the time when the defendant entered upon this

land they had made a valid placer mining location em-

bracing the lots claimed by the defendant; you are

instructed that the plaintiffs have made no claim to

this ground under the townsite laws of the United

States, and you are instructed that the mere fact that

they have made or filed a plat of the ground showing

the location of lots, blocks, streets, and alleys thereon

does not give them any right to recover in this action,

and that unless you shall find that the plaintiffs are en-

titled to recover by reason of having made a valid

prior mining location embracing the lots claimed by

the defendant you must find for the defendant.

—because there was no issue or evidence that would

make it applicable.

7th. The Court erred in giving to the jury Instruc-

tion >To. 12 on the subject of rights of an occupying

claimant, as follows:

You are also instructed that if you shall find a ver-

dict for the plaintiffs in this case you should also deter-

mine from the evidence in the case whether or not the

plaintiffs have suffered damages by reason of the de-

fendant's withholding the lots in question from them.

The plaintiffs would, in such event be entitled to re-

cover a verdict for the reasonable rental value of the

lots for the time from September, 1904, to this date, and

yon should, if you find for the plaintiffs determine such

amount by your verdict. You are instructed, however,
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that when permanent improvements have been made

upon the property by the defendant, holding under color

of title adversely to the plaintiffs, in good faith, the

value thereof at the time of the trial not exceeding such

damages shall be allowed as a set off. And in this

case before you should return a verdict for damages

against the defendant for the damages or rental value

of the property from September, 1904, to this date, you

must find from the evidence that the damages exceed

the value of the permanent improvements put thereon

by the defendant. You should find damages only in

the sum which the damages exceed the value of his im-

provements in any event.

—because the benefit of such occupying claimant law was

not claimed by defendant in his answer, and as to which

no direct proofs were submitted.

8th. The Court erred in refusing to give plaintiffs'

special instruction No. 1, in the following words:

The Court instructs the jury that under the law the

defendant has failed to establish a defense to the plain-

tiffs' complaint and the plaintiffs are entitled to a ver-

dict and it is your duty to sign a general verdict in favor

of the plaintiffs.

9th. The Court erred in not giving to the jury plain-

tiffs' instruction Nkx 2, as follows:

The defendant in his amended answer set up first a

general denial of the allegations of the complaint, and

second an affirmative defense asserting ownership in fee

of the ground in controversy, in himself, as against all

persons other than the United States. In his evi-
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deuce, however, he has abandoned the defense of title

in himself, and has submitted no proofs on such issue,

and 1 therefore charge you that in this state of the case

the plaintiffs are entitled to recover if they have shown

a discovery of gold within the exterior boundaries of the

Oascaden placer at any time prior to the trial, if at the

time of such discovery they, or any of them, were in the

actual possession of said placer ground, either in person

or by agent.

10th. The Court erred in not allowing plaintiffs' in-

struction No. 3 to be given to the jury, which is as fol-

lows:

\> ithin the meaning of the law of this case the word

''discovery" may be defined as follows: A mineral dis-

covery sufficient to warrant the location of a mining

claim may be regarded as proven when gold is found

within the boundaries of the claim and the evidence

shows that a person of ordinary prudence would be jus-

tified in a further expenditure of his labor and means

in working the same with a reasonable prospect of suc-

cess.

11th. The Court erred in refusing to give plaintiffs'

special instruction No. 4, viz.

:

I instruct you that if you find from the evidence that

at the close of the plaintiffs' testimony they had made

a prima facie showing of a valid mining location on the

ground embraced within the Oascaden placer, referred

to by the witnesses, and that the defendant by his proof

failed to show any legal title to the parcels of ground

in suit, by prior mineral location, deed or otherwise, but
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merely showed that he intruded himself upon the

grounds without leave or authority of anybody and after

the mineral location of Cascaden, then your verdict

should be for the plaintiffs, even if you should further

find that Cascaden's location in some respects was de-

fective.

12th. The court erred in not giving plaintiffs' special

instruction Xo. 5, to wit:

"As a condition precedent to the appropriation of the

mineral lands of the United States by such person or per-

sons as are lawfully entitled to make such appropria-

tion, discovery of some of the precious metals therein

is necessary. In order that you may determine, under

: e evidence in this case, whether a discovery of any of

the precious metals was made by the plaintiff, John

Cascaden, before he made a location, if he did make one,

it seems proper that the Court should give some defini-

tion or explanation of the word 'discovery' as applicable

to this case. What is meant by discovery as applied to

quartz or lode claims has been frequently determined

by the courts, and is easily understood.

The Supreme Court of Idaho, gave the following defi-

nition: 'Under the requirements of the law, a valid lo-

cation of a mining claim may be made whenever the

prospector has discovered such indications of mineral

that he is willing to spend his time and money in follow-

ing with the expectation of finding ore; and a valid lo-

cation of a mining claim may be made of a ledge deep

in the ground, and appearing at the surface, not in the

shape of ore, but in vein matter only.'
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It will be observed that under this definition of the

term 'discovery' no actual finding of ore or the precious

metals was required. The Courts seem to think it suffi-

cient if the prospector had discovered such indications

of mineral that he was willing" to spend his time and

money in following with expectations of finding ore; if,

of course, a prospector had found a vein or lode rock in

place.

It has sometimes been thought sufficient as a discov-

ery if the prospector found some small strata of gravel

or sand containing some slight or merely appreciable

quantity of gold, if it induced the miner to make further

exploration. Just what amount of labor, examination,

or development may be necessary to satisfy the terms

of the statute in the matter of a discovery in placer

ground is difficult to define. A man may wash a single

pan of dirt taken from the surface or along the bank of

a stream, and obtain such results as satisfy him that the

ground contains precious metals in such quantity as in-

duces him to make a location. He may, with an ordin-

ary miner's shovel, wash sufficient sand or gravel that

he finds upon the bank of a stream, using the shovel as

a pan, and obtain results that induce him to believe that

such amount of the precious metals are to be found in the

land as will warrant him in taking it and working it as

a placer claim. And, however slight the work in this

behalf, if any of the precious metals are found, no matter

how light the prospect, it is sufficient to> be termed a dis-

covery. But that the discovery must be made in some

form, as a necessary requisite to a lawful location of
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mineral land, is an imperative requirement of the min-

eral laws of the United States.

The foregoing examples or illustrations have been

given, not as a definite definition of the term 'discovery'

as used in the statute, but to indicate to the jury along

what lines proof of discovery may be made to your satis-

faction. Whatever evidence there may be before you

touching this matter is not for the Court to repeat or

indicate; but, if it is sufficient to satisfy your minds that

a discovery of gold was in fact made, then you should so

find."

13th. The Court erred in refusing to give plaintiffs'

special instruction No. 6, as follows

:

The Court instructs the jury, that the decisive ques-

tion in this case is, did John Cascaden make a discovery

of gold on the second tier of bench placer claim, off of

No. 2, Below Discovery, right limit, on Cleary creek, in

April and May, 1904? If you find from a preponderance

of the evidence, that in the months of April and May,

1901, John Cascaden did make such discovery on said

claim, and before that, in January, 1904, had marked

the boundaries so that they could be readily traced, and

afterwards recorded a notice and additional notice

thereof, properly describing the ground, then the occu-

pation of a part of said placer ground by the defendant

Bortolis, in September, 1904, and the building of cabins

thereon by him, and his subsequent possession thereof,

without the consent of the then owners of the ground,

was unlawful, and this is the law, even though you

should find from the evidence that after such staking,
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recording and discovery of gold, said Cascaden and his

co-owners acted dishonestly or in bad faith with the de-

fendant Bortolis, or any other occupants of the said

ground, and your verdict must be for the plaintiffs.

14th. The Court erred in overruling the plaintiffs'

motion for a new trial.

15th. The Court erred in rendering judgment on the

verdict in favor of the defendant.

BRIEF AND ARGUMENT.

The first error specified is the overruling of the plain-

tiffs' demurrer to the affirmative matter contained in the

amended answer. The original answer (Record, p. 4)

proceeded on the theory that both parties were tres-

passers on the public lands, and that as Bortolis was

first in time he should prevail; and no reference is there

made to the townsite law; but in the amended answer

(Record, p. 11), on second thought, the defendant con-

cluded he was in under the townsite laws, and the

plaintiffs below demurred to that part of the amended

answer for insufficiency (Record, p. 13), in that it failed

to set forth that either the defendant, or anyone else

for him, had ever made application to enter or had en-

tered the ground in controversy, under the townsite !aw,

or had taken any steps of any kind to that end. We

conceded at the trial that it was necessary for us to

prove at least a prima facie valid placer location, be-

cause the general denial compelled us to do that, but

the affirmative defense in the amended answer was

framed for the purpose of forcing the plaintiffs to go



18

further, and show not only a prima fuck valid location,

but also to establish that the ground was more valuable

for mineral than townsite purposes, and the court took

that view, and the evidence and instructions numbered

6 and 7 (Kecord, pp. 211-216) were introduced and given

from that standpoint.

In overruling the demurrer, the Court necessarily held

that although no application to purchase or certificate

of purchase, or patent, or deed, had been applied for or

issued to the defendant under the townsite law or by or

to any other person on his behalf, yet Bortolis stood in

the same, and in as good a position as he would, had all

these things been done.

It can be almost demonstrated that this is not the law.

Prior to patent under the townsite law, and certainly

prior to application to purchase thereunder, the settlers

in what are called towns, on the public lands, occupy

the position known as trespassers on the public domain,

and have the rights and none others, conceded to such

trespassers, by what may be called the common law as

determined by the decisions of the United States and

State Courts. The first and only opportunity the town-

site claimant has to present the question of the mineral

or non-mineral character of the land, . is in the Land

Office in patent proceedings, after application is made

to purchase under the townsite act, and the courts can

never at any stage, acquire jurisdiction to adjudicate

that question, until after patent, and theu only incident-

ally in cases of "known mines" within the boundaries of

the townsite patent. The patent to the occupants is
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conclusive that the ground is non-mineral, except as to

"known mines," and claims located prior to patent, the

latter being protected by the terms of the Statute.

Possibly the courts will assume jurisdiction of eject-

ment actions and enter upon the inquiry as to the com-

parative value as between agriculture and mineral

uses, in cases where a homestead entryman and a min-

eral claimant are the litigants, even though the action

may be wholly disconnected from Land Office proceed-

ings. But in such a case the homestead entryman has

entered his land at the Land Office, and it has been

noted on the township plat, and a homestead receipt de-

livered, and thereby it has been definitely and regularly

segregated from the mass of the public lands, and the

same is true, substantially, of the ground covered by the

location of the mineral claimant. This is, however,

vastly different from the position o>f Mr. Bortolis, who

goes upon plaintiffs' placer ground, and without any fix-

ing of the out-boundaries of the townsite 1 by survey or

otherwise, and in the absence of any record in any pub-

lic office, and without so much as filing a declaratory

statement of his purposes, challenges us to show in this

action that we not only have a prima facie valid placer

location, but in addition that the ground was more valu-

able for mining than townsite purposes, not only at the

date of location, but at the time of bringing action.

Of course the assumption of the defendant in error

that he had rights under the townsite laws in the light

of his two answers and the testimony, was and is a fool-
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isli falsehood on its face. Yet we cannot expect this

Court to deckle the case upon that consideration.

If the trial court propounded the law correctly, then

a prospector may discover gold, stake, record and in all

respects locate a valid placer mine, and months or years

afterward, one man, or a dozen, or fifty or a hundred

other men may move on his ground, erect cabins and

business houses, and unless he can prove that the land

is more valuable for mineral than townsite purposes,

his placer location will be canceled, practically, by the

Court, when he attempts to eject the intruders, upon

their merely saying that they want the ground for resi-

dence or business purposes.

All these matters, with the authorities in support,

were persistently urged upon the trial court, but to no

avail, and we were met at ail points witn the supposed

authority of the case of Bonner vs. ILeikie, 82d Fed.

GUT. That case was made to stand for the following prop-

ositions of law:

1st. That a mere squatter on Government iand, who

has made iinprovenients, and was in actual pedis pos-

session could adverse an application for patent of a

eral claim embracing his improvements, by merely claim-

ing the benefit of the townsite law, and in advance of an

application to enter or entry of the ground under the

latter law; 2d. That in such adverse suit, all questions

as to the character of the land, and its comparative

value as between mineral and townsite uses, were avail-

able to him, to the same extent and in the same sense

as they would have been had the land been patented
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under the townsite laws, and the controversy was be-

tween a claimant of a "known mine" on the one side

and a claimant under the townsite patent on the other.

3d. That a mineral claimant prior to final proof and en-

try in the Land Office has no right to the land covered

by his location worthy to be referred to as "title" or

"estate"; and 4th. That, logically, if Bonner could do

all these things under the circumstances by calling his

case an "adverse" in connection with patent proceed-

ings, the defendant Bortolis could do the same, and ad-

mit that the case at bar was an ordinary ejectment ac-

tion; that no steps had ever been taken, or even con-

templated, to secure title under the townsite laws, and

that the mineral claimants had not applied for patent.

The opinion in Bonner vs. Meikle can be legitimately

used as authority on all these points.

This is not and cannot be the law. Bonner had no

more right to protest Meikle's proof of mineral location

than any other person on or off the ground had, and

having done so, raised the one question of "discovery"

for the consideration of the Land Office, and the courts,

under the circumstances, had no jurisdiction to inquire

into that question in a so-called "adverse" suit, because

such actions are confined to contests between rival min-

eral claimants. Bonner could not raise the question of

the comparative values of the land even in the Land

Office, and much less in the courts, for the reason that

rights under the townsite laws can only be initiated by

application to purchase under that law, and by merely

alleging in his petition or complaint that he based his
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rights on the townsite laws, was of no significance, and

fell far short of initiating any such rights.

On page 700 the following language is used, viz.

:

"The defendants have no title from the United States.

They are not in any better position in this respect than

the complainants. It is true that they are seeking to

procure the government title; but in order to obtain a

patent, they must first prove that they have a better

right to the land than the complainants."

So far as this statement of the law seems to include

the idea that a person holding a valid mineral location

has no title or estate therein, when viewed in his rela-

tions to other individuals, it stands alone, and the other

propositions discussed above find little or no support in

the books.

If Bonner vs. Meikle can be looked upon as an action

op suit to test the question of right of possession of a

lot or lots in De Lamar (waiving all technical questions

of practice), and without any reference to townsite laws

or patent proceedings, then it can easily be said that the

result reached was just and legal, because the proofs

showed that Bonner was in actual possession, and had

made valuable improvements and that Meikle was out

of possession and that his supposed lode location was

void for lack of discovery. But as the record in this and

many other cases on the docket of our local court will

disclose, the Judge of this district believes that Bonner

vs. Meikle is undoubted authority for all except the third

of the propositions of law set forth above. It therefore
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becomes important for us in the case at bar, and impor-

tant to all other litigants in the district similarly situ-

ated, to get an authoritative exposition of the law on

this subject from this Court.

1st Lindley on Mines, sees. 169, 170, 216.

2d Lindley on Mines, sees. 717 and 723.

Deffeback vs. Hawke, 29th Law Ed. 423, S. C. 115th

U. S. 392.

Sparks vs. Pierce, 29th Law Ed., p. 428, S. C. 115th

U. S. 400.

Iron S. M. Co. vs. Campbell, 135 U. S. 286.

Behrends vs. Goldstein, 1st Alaska, p. 518.

Tarpy vs. Madsen, 178th U. S. 215, S. C. 44 Law Ed.,

p. 1042.

Powell vs. Furguson, 23d L. D. 173.

Snyder vs. Waller, 25th L. D. 7.

Ryan vs. Granite Hill M. & D. Co., 29th L. D. 522.

The second specification complains of the action of

the trial court in overruling the objections made to the

introduction of evidence tending to show the compara-

tive value of the ground covered by the Oascaden placer,

as between placer and townsite purposes. These objec-

tions and exceptions occur in connection with the evi-

dence of Bortolis, Benson and Lynch, and to some extent

in the cross-examination of the plaintiffs' witnesses.

(See Record, pp. 159, 167, 178, for testimony of wit-

nesses named.) Sufficient has been said on this subject

by way of argument and authority, in the discussion of

the first specification.
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The third specification of error is for the giving by

the Court the 6th instruction on the subject of "discov-

ery." (Record, p. 211.) This was by far the most seri-

ous error occurring- at the trial, and practically amounted

to a direction to the jury to return a verdict for the de-

fendant. This part of the charge contains arguments,

opinions, abstractions, quotations from the text of Lind-

ley on Mines, excerpts from 2 or 3 United States Sup. Ct.

cases, and a decision of the Land Department, singles out

all of plaintiffs' direct evidence of discovery of gold,

ranging from colors to 1, 2, 3, 4, 5, 6 and 13 cents to the

pan, and declares it insufficient to constitute a discovery,

and winds up by telling the jury that not only must the

plaintiffs show the elements of discovery, staking and

recording in the making of a valid location of a placer

claim, but they must prove: "4th. That the said mining

claim at the date of bringing this action was valuable

for mining the gold thereon.'' And for all this the trial

court made the Supreme Court of the United States

stand sponsor, and told the jury that everything he had

said about "Discovery'' "was based upon the language

of the Supreme Court of the United States in the case

of Chrisman vs. Miller, 197 U. S. 313, decided Apr. 3d,

1905." If Mr. Lindley's criticism (1st Lindley, sec. 167)

apparently sanctioned by the Supreme Court of the

United States in Clipper Mining Co. vs. Eli Mining Co.,

194th U. S., p. 234, that the "general body of our mining

laws, was a sort of crazy quilt" is a just one, then the

Court's instruction on the subject of discovery is the

case of laying onto the quilt bias strips crosswise.
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One of the eases quoted from (Iron Silver Co. vs. Mike

& Starr Co., 143 U. S. 394) was a contest between a pla-

cer patentee and a claimant of a "known lode or vein,"

within the lines described in the patent; in this case

the hard rule as to what constitutes a discovery was

applied to the known vein claimant, but, obviously, what

was there said could have no application to a discovery

on the Cascaden placer in a lawsuit with a man who was

not seriously claiming under any of the land laws of

the United States, and who never thought of the town-

site laws until the filing of the amended answer at the

second trial of the case. In fact, the question of discov-

ery in the case at bar, by reason of the location of the

ground in a rich gold-bearing section, and its proximity

to producing mines, was a mere technicality; the find-

ing of gold in any appreciable quantity was amply suffi-

cient.

The case of Chrisman vs. Miller, 197 U. S. 313, quoted

from and used by the Court as ex Cathedra has, perhaps,

as little to do with any of the questions involved in this

case as any placer mining decision that can be found

in the Reports. That was a suit in equity to quiet title

to certain petroleum oil land in California, claimed to

have been located under the provisions of the Act of

Congress, which enacts that "lands containing petroleum

or other mineral oils, and chiefly valuable therefor, may
be entered and patented under the provisions of the

laws relating to placer mineral claims." Naturally

everything that was said in the syllabus and opinion has

reference to the facts and circumstances necessary to
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prove a discovery of petroleum oil, and by uo possible

stretch of the imagination could have any relevancy to

a discovery of placer gold in Alaska. The facts and

surrounding circumstances that establish a discovery

in the one instance have no significance in the other.

What is a discovery of gold is pre-eminently a question

of fact for the jury in each case as it arises, as was said

by the Supreme Court of the United States in Iron S. Co.

v. M. & S. Co., 143 U. S. 396. "It (discovery) is, after

all, a question of fact for a jury. It cannot be said, as

a matter of law in advance, how much of gold or silver

must be found in a vein before it will justify exploita-

tion, and be properly called a 'known vein.'

'

Whenever a trial Court in a placer mining case selects

extracts attempting to describe what is or is not a dis-

covery, from cases discussing that subject, where the

facts involved are as to "known mines'' in placer ground

or townsites, or even the presence or absence of suffi-

cient gold in lode veins, he is engaged in misleading

rather than enlightening the jury; the subject is so in-

herently different, that a good direction in <

will prove a bad one in the other. In addition the trial

Judge took up our direct evidence of discovery from col-

ors to 13 cents to the pan, and declared it utterly worth-

less, and left us not a peg to hang to, except the show-

ing as to the general relation of our claim to other pro-

ducing mines and placer ground. In this connection we

wish to call this Court's particular attention to the pan-

oramic photograph in the bill of exceptions showing

Gates City and vicinity.
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The Court laid down in its 6th instruction, four essen-

tial ingredients in the making of a valid placer location;

the last being- that the locator must establish at the

trial that at the time of bringing his action, his claim

was valuable for mining gold thereon, that is, at that

date it was a paying piece of property. So it would fol-

low that if a prospector found a bucket full of gold in

a pocket, and then located, and afterward, whether with

much or little effort in that direction, failed to get good

results, a few or many persons might with impunity go

upon his ground, and by saying they claimed under the

townsite laws and thereby inducing him to begin an

ejectment action, cancel his location and hold the

ground.

The jury, whose right it was to say by their verdict

whether Cascaden had made a discovery, was shorn of

its functions wThen the Court selected all our direct testi-

mony as to discovery of gold and the quantity thereof and

pronounced it insufficient.

1st Lindley on Mines, sec. 336.

Brownfield vs. Bier, 15th Mont. 403.

Book vs. Justice, 58th Fed. 106, 124.

Iron-Silver M. Co. vs. M. & M. Co., 36th Law Ed. 201-

204, S. C. 143 U. S. 394

Church vs. Melville (Ore.), 21st Pac. 387.

The fourth specification calls attention to the 7th in-

struction (Record, p. 216). The answers and testimony

made it plain that the defendant in error had no stand-

ing under the townsite laws, but this and the 6th in-
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The specifications of error from the 8th to the 13th,

inclusive, set forth the special instructions asked by the

plaintiffs below (Record, pp. 241-246), all of which were

refused by the trial Court. We think that all of them ex-

cept probably the one quoted under the 12th specification

of error should have been given, particularly the special

instruction numbered 1 (8th specification) directing the

jury to find for plaintiffs, for lack of any legal proofs on

the part of the defense. When the evidence was all in the

case was so one-sided that the Court should have ordered

a verdict for the plaintiffs.

It follows that the Court erred in overruling the mo-

tion for a new trial and entering judgment on the ver-

dict. (14th and 15th specifications of error, Record,

13k^3fl pi A*fy f°r motion and judgment; and page 19 for com-

mencement of evidence on behalf of plaintiffs.)

We anticipate that the sufficiency of the John Cascaden

location notice will be attacked by the defendant in er-

ror's attorneys in their brief. It was defective in not

stating that his claim lay opposite to or adjoining some

other creek claim below "Discovery" on Oleary creek.

But the claim was marked with six wooden posts, the

lines thoroughly marked by blazes and cutting down the

undergrowth, with plain notices at the angles, and the

recorded notice set out the name of the claim "Hillside

Claim," the name of locator, the date and the number of

feet claimed, giving directions, and that it wras situate

next to side bench claim on the right limit of Cleary

creek, etc. ( Record, p. 26. ) The additional and amended

notice, filed July 5th, 1905, just before the first trial
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(Record, p. $f), tied the ground to No. 2 Below Dis-

covery on Cleary creek; and that was the only change

made or needed. This, we had the legal and moral right

to do, and Mr. Bortolis had no intervening rights, to be

affected, and even if he had had, our right to amend the

location notice was clear under the authorities on that

head.

1st Lindley on Mines, sec. 398.

MeEvory vs. Hyman, 25th Fed. 596, 600.

Craig vs. Thompson (Colo.), 16th Pac. 24.

Frisholm vs. Fitzgerald (Colo.), 53d Pac. 1109.

Duncan vs. Fulton (Colo. App.), 61st Pac. 244.

Morrison vs. Regan ( Idaho), 67th Pac. 955, 961.

Respectfully submitted,

LOUIS K. PRATT.

PRATT & JOHANSON,
Of Counsel,

Attorneys for Plaintiffs in Error.

Received copy September 21, 1905.

HEILIG & TO'ZIER,

Attorneys for Defendant in Error.
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Defendant's Objections to Statement of Case by Plaintiffs.

The statement in the fifth paragraph that "debris

taken from the last-mentioned shafts was panned fre-

quently with the result of finding colors in nearly every

instance, and numerous single pans containing one

cent, two cents, three cents, four cents, five cents, and

six cents, and one thirteen cents' worth of gold," is not

sustained by the evidence.

There is no evidence to show that gold has been ex-

tracted from the Yarnell bench claim, adjoining the

tract claimed by Oascaden on the downhill side,

and on the creek and bench claims above and below,



running into the hundreds of thousands of dollars, as

stated in the sixth paragraph.

Plaintiffs state in the ninth paragraph that they had

a survey and plat made "of that part of their ground

occupied by Bortolis and others''; the plat itself (Ex-

hibit "A," page 203, Record) shows that almost the

entire area claimed by plaintiffs was platted into streets,

lots and blocks.

STATEMENT OF CASE BY DEFENDANT.

Plaintiffs commenced this action of ejectment by filing

a complaint on March 20, 1905. By it they seek to eject

defendant from lot 33, in block 1, and part of lot 45

in block 2, as shown on the plat of the town of Gates

City, Alaska. There is no suggestion in the complaint

that these lots are part of a mining location; and it is

conceded that no patents cover the ground and have

not been applied for.

Plaintiffs, however, were permitted to show, against

the objection of defendant (Record, pp. 21 and 22), that

they based their right of possession upon the location of

a mining claim covering this ground. Their evidence

tended to show that on January 5, 19G4, one John Cas-

caden staked a piece of ground containing about twenty

acres, on what is described as the second tier of benches,

right limit, on Geary creek. On January 7, 1901, he

filed a location notice describing the claim so attempted

to be located as "1320 feet downstream by 660 feet up-

hill for placer mining purposes. This claim is known

as 'Hillside claim' opposite side claim on right limit



of Cleary creek in the Fairbanks District of Alaska."

As there are a great many side claims on the right limit

of Cleary creek, plaintiffs recognized the defects in the

location notice, and about eighteen months thereafter,

and more than three months after the action was com-

menced, filed an amended location notice, in which they

described the claim in question as lying opposite and

adjoining the side or first tier bench claim off of Num-

ber 2 Below Discovery.

Cascaden testifies that he made no discovery of gold

on the ground so located until the beginning of May,

1904. Then he went to a water-hole he had dug in a

gulch about three feet deep and panned two pans of

dirt; in one he found a few colors of gold and in the

other, what he estimated was a cent's worth. (Record,

p. 45.) A little later he sunk a hole on the hillside about

four feet deep by thawing with burning wood. He took

a pan from the bottom of each thaw and in the first pan

found colors (Record, p. 50); in the second he found

prospects (Ibid); as to the third, there is no specific

testimony; but from the fourth he guessed he got three

cents' worth of gold. (Record, p. 50.) This is all that

was done on the claim until about a year later. Mean-

while, however, Cascaden cut wood and lumber on the

claim for use upon other mining claims. (Record, pp.

51 and 52.)

Cascaden never lived on the claim nor built any cabin

there. (Record, pp. 40 and 41.) In September, 1904,

he found persons building cabins on this land. (Record,



p. 58.) To this he paid no attention (Record, p. 70),

and did not interfere. (Record, p. 71).

On January 3, 1905, Cascaden and others conveyed an

undivided one-third interest in the location to Messrs.

Pratt & Johanson, attorneys for plaintiff in error. (Rec-

ord, pp. 80 1 and 81.) Then the plaintiffs platted prac-

tically the whole tract into town lots and blocks, and

laid out streets thereon. The consideration for said

transfer was that the attorneys should make leases of

the lots, and collect the rents, and prospect the ground.

They were also to attend to any suits, and pay all ex-

penses excepting platting. Cascaden was to get one-

third of the rents collected. (Record, pp. 53 and 54.)

They fixed a monthly rental of one dollar per front foot

on the main business street and fifty cents per front foot

on the others (Record, p. 130), and appointed an

agent to compel the residents of the town to take leases

and collect the rents. (Record, pp. 131-143.) This agent

asked defendant to pay a monthly rental of one dollar

per front foot for the ground he occupied, and upon his

refusal the action of ejectment was commenced. (Rec-

ord, p. 134.)

After Cascaden's efforts in May, 1904, to find gold en

the tract, no effort was made by any of plaintiffs to make

discoveries or to mine until in June, 1905, nearly three

months after the action was commenced.

Against the objection of defendant, who contended that

no evidence was admissible of mining operations carried

on after the commencement of the action (

:

:

: . p. Ill),



plaintiffs were permitted to produce testimony of the re-

sults of their operations in June, 1905. Their agent tes-

tified that the plaintiffs expended a thousand dollars in

sinking- three shafts, and all they had to show for it was

thirteen cents. (Record, p. 140.) William Hanlon, the

miner hired to sink these shafts, testified that he and his

brother sunk the first shaft six feet, struck a large slab

of slide rock, veered to one side and sank two feet further

to bedrock, where they found nothing. Later he scraped

all the sand, mud and clay from this slab of slide rock,

and found thirteen cents' worth of gold in it. They then

threw back into the shaft the dirt that came out of it.

(Record, p. 128.) In the second hole, which was about

twenty-three feet deep (Record, p. 119), he found a very

small prospect; he judged about a cent and a half. (Rec-

ord, p. 119. ) In the third hole, which was about twenty-

six feet deep, he found nothing. (Record, p. 121.)

Patrick Campbell who also worked in the third hole,

claims to have found one pan with five cents in it; he

does not say what he found in the other pans ; in some he

found nothing (Record, p. 108) ; to provide water, he says

pumps or a ditch would be necessary, and this would be

very expensive (Record, p. 107) ; he is doubtful whether

he would invest in a pumping plant upon what he found.

(Record, p. 107.) Timothy Buckley panned one pan

and "got about three or four cents, more or less, maybe"

out of the third hole. (Record, p. 198.) Johanson made

a panning at the second hole, and found "prospects, Hour

cold, small colors.
1
' (Record, p. 147.)



The foregoing is substantially all the evidence upon the

subject of the discovery of gold, after Cascaden's efforts

in May, 1901.

The jury brought in a verdict against plaintiffs, and

judgment was entered according] v.

ARGUMENT OF DEFENDANT IN ERROR,

The typewritten brief served upon counsel for defend-

ant in error does not contain a specification of the errors

relied upon.

The brief of argument of plaintiff in error states, how-

ever, that the first error specified is the overruling of the

plaintiffs' demurrer to the affirmative matter containexd

in the amended answer.

The ground of the demurrer is that "said answer does

not set forth sufficient facts to state a defense to the com-

plaint"

This brought before the Court only the complaint and

amended answer. Neither of these suggest in an}7 man-

ner that the land in dispute is claimed by plaintiff to be

a part of a mining claim.

Plaintiffs allege that they platted the town of Gates

City in January, 1D05 ; and that since April 15, 190-1, they

have been the owners of Lot 33, in Block 1, and part of

Lot 45, in Block 2, and entitled to the possession thereof,

and that in September, 1901, defendant wrongfully in-

truded himself upon said lots, erected buildings thereon,

and wrongfully withholds the possession thereof from

plaintiffs.



Defendant alleges that when lie entered upon and im-

proved the lots in dispute, in September, 1904, it was

vacant unappropriated public land of the United States.

That since then, more than three hundred other persons

have settled upon adjacent land, within an area of about

eighty acres, and the settlement has become a town known

as Gates City, and that the inhabitants intend to apply

for a patent to such townsite; that defendant built cabins

upon the lots in controversy and has ever since been in

the actual possession of said lots and. cabins.

These facts properly proved are clearly a defense to the

action and the demurrer was properly overruled.

Bonner vs. Meikle, 82 Fed. 697.

The second specification of error is too general.

Neither the specification of error, nor the assignment of

error, on this subject quotes the full substance of the evi-

dence admitted, as required by the rules of the Appellate

Court,

Furthermore, there is nothing in the record to show

that the evidence of Bortolis, Benson or Lynch covered

the point suggested in the specification of error, nor were

any exceptions noted to the admission of their evidence,

upon the trial.

The third specification of error is directed to paragraph

6 of the charge to the jury, under the head of "What is

discovery?"

The instruction upon this point was based upon the

opinion of the Supreme Court in

:
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Chrisman vs. Miller, 197 U. S. Sup. Ct. 313, and

authorities there cited.

The principal fault plaintiffs find in this instruction

is the sentence: "The mere finding of a color or colors of

"gold, or a cent's worth, or even thirteen cents' worth,

"is not, of itself, sufficient to constitute a discovery, or to

"prove that the land is valuable for mineral working."

Plaintiffs, in their argument, would make it appear that

they proved a discovery of "13 cents to the pan" and use

this phrase several times in their brief. This is not the

language of the instruction, nor is such claim of discovery

borne out by the evidence, in the sense evidently intended

to be conveyed by plaintiffs.

A. J. Steele, a witness for plaintiffs, testified that he

was hired by them to look after the prospecting cf the

claim and that he hired William Hanlon and his brother

to put down a hole. (Record, pp. 138 and 137.) Will-

iam Hanlon testified that in June, 1905 (about three

months after this action was commenced), he and his

brother sunk a hole eight feet to bedrock. That neither

found anything on bedrock and left the shaft, Next day

he returned and went down into the shaft. He says that

in sinking the shaft they struck a slab of slide rock on

side, about two feet from the bottom, which they left

there and moved to one side of it, and completed mm.

the shaft to bedrock. From the top of this rock he

scraped about half a pan full of sand, black mud and clay,

and panned it and found thirteen cents' worth of gold

in it. With this they quit operations in that hole and



threw back the dirt that came out of it. (Record, p. 128.)

Steele testifies that after Hanlon took this earth from the

rock, out of which he claims to have washed thirteen cents

in gold, the rock was bare. (Record, pp. 137 and 138.)

Steele also testified that they spent in the neighborhood

of f1,000 in mining operations upon the claim in the sum-

mer of 1905, and all they got out of the mining operations

was the thirteen cents in gold.

Now this evidence does not justify the repeated use of

the statement by plaintiffs of a discovery of "thirteen

cents to the pan," and it was upon plaintiffs' evidence

upon this point that the Court based its instructions that

"the mere finding of * * * thirteen cents' worth is not

"of itself sufficient to constitute a discovery or to prove

"that the land is valuable for mineral working."

In no place in the evidence is it shown that there is

any body of placer deposits carrying gold within the

limits of the tract claimed as a mining location. No at-

tempt was made to show the thickness of a deposit

carrying gold, nor the width or length of such deposit.

In fact, nothing from which the jury could properly find

that mineral exists "in such quantities as to justify ex-

penditure of money for the development of the mine

"and the extraction of the mineral."

The fourth specification is directed to paragraph 7

of the charge to the jury.

Plaintiff argues that this was error, for the reason

that defendant's answer shows that no steps had been

taken to enter the land under the townsite laws.
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Defendant in bis answer alleges that when he built his

cabins in September, 1901, and took possession of the

ground in controversy, it was vacant, unappropriated,

public land of the United States; that he has remained

continuously in possession thereof; and that "subse-

quently" many others built dwellings and business

places about him, and it became a townsite, of which he

was thus an inhabitant. If these facts were shown to

the satisfaction of the jury, defendant was not a tres-

passer, and plaintiffs could eject him only by proving

that they had a better right to the possession, and this

is all the instruction complained of tended to set forth.

Tarpey vs. XFadsen, 178 U. S. 220.

Bonner vs. Meikle, 82 Fed. 698.

For inchoate rights to the benefit of the townsite law.

see

Stringfeliow vs. Cain, 09 U. S. 610.

The fifth specification has reference to paragraph 8

of the charge to the jury.

Plaintiff argues that this is error because inapplica-

ble, and because the pleadings and proof show that de-

fendant was a mere naked trespasser.

The evidence shows that when defendant built his

cabins and took possession of the ground in dispute, no

one was in the actual possession thereof. Defendant

was therefore not a trespasser, unless plaintiffs had,

prior to his entry, made a valid location of a mining
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claim, from which their right of possession would fol-

low. This is all the charge tended to include.

Unless the jury found that plaintiffs had a valid lo-

cation of a mining claim covering the ground in dis-

pute, the authorities cited to support plaintiff's objec-

tion to this instruction will not apply.

The sixth specification of error has reference to para-

graph 9 of the charge to the jury.

Plaintiff argues that this was error because it is not

based on any allegations in the pleadings or evidence

at the trial.

All the evidence of plaintiff in the case shows that

they based their right of recovery upon a prior valid

location of a mining claim, embracing the lots in dis-

pute. Plaintiffs alleged in their complaint that they

platted the town of Gates City into lots and blocks.

This of itself, gave them no right to the possession of

the lots in the town.

Price vs. Brockway, 1 Alaska, 233, and cases cited.

The seventh specification of error has reference to

paragraph 12 of the charge to the jury.

This paragraph was an instruction regarding dam-

ages, if a verdict be rendered for plaintiffs. Since the

jury found against the plaintiffs, the instruction was not

properly before them for consideration and could not

have affected their verdict.

The eighth, ninth, tenth, eleventh, twelfth, and thir-

teenth specifications of error refer to requests for in-

structions made by plaintiffs and refused by the Court.
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Plaintiffs present no argument thereon in their briefs.

Such parts of the requests as is the law were covered

by the general instructions of the Court.

Respectfully submitted,

EDWARD E. CUSHMAN,

Atty. for Defendant in Error.

HEILIG & TOZIER,

Of Counsel.
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/// the District Court of the United States for the District of

> Oregon.

THE UNITED STATES,.

Plaintiff and Appellee,

vs.

LEE WON JEONG,

Defendant and Appellant.

Citation on Appeal.

United States of America,

District of Oregon,—ss.

To the United States of America and to the United

States Attorney for the District of Oregon, Greet-

ing:

Whereas Lee Won Jeong, the defendant above named,

has appealed to the United States Circuit Court of Ap-

peals for the Ninth Circuit from a judgment rendered

in the District Court of the United States for the Dis-

trict of Oregon on or about the 7th day of March, 1905,

in your favor, and the bond on appeal of said defendant

having been heretofore filed and approved, you are

therefore herebv cited and admonished to be and appear
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before said Circuit Court of Appeals at San Francisco,

California, within thirty days from the date hereof, to

show cause, if any there be, why the said judgment

should not be corrected and speedy justice should not be

done to the parties in that behalf.

Given under my hand at Portland, in said district, this

seventh day of September, 1905.

WM. B. GILBERT,

Judge..-<

State of Oregon,

County of Multnomah,—ss.

Due service of the within citation on appeal is hereby

accepted in Multnomah County, Oregon, this 7th day of

September, 1905, by receiving a copy thereof duly certi-

fied to as such by Edwin Mays, attorney for defendant.

WM. W. BANKS,

Asst. U. S. Attorney for Oregon.

[Endorsed]: In the District Court of the United

States, District of Oregon. The United States, Plain-

tiff, vs. Lee Won Jeong, Defendant. Citation on Appeal.

Filed Sept. 7, 1905. E. D. McKee, Clerk. By G. H.

Marsh, Deputy.



The United States of America.

In the District Court of the United States for the District of

Oregon.

July Term, 1904.

Caption.

Be it remembered, that on the 21st day of July, 1904,

there was duly filed in the District Court of the

United States for the District of Oregon, a record

of proceeding's had before EL D. McKee, United

States Commissioner in words and figures as fol-

lows, to wit:

Before E. D. McKEE, United States Commissioner for

the District of Oregon.

UNITED STATES,

Plaintiff,

vs.

LEE WON JEONG,

Defendant.

Notice of Appeal from Order of Commissioner.

To E. D. McKee, United States Commissioner afore-

said, and to John H. Hall, United States Attorney

for Oregon

:

You and each of you will please take notice that I in-

tend to, and do hereby, appeal to the United States Dis-

trict Court for the District of Oregon, from that certain

order and judgment of deportation, made and entered
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in the above-entitled court and cause, on July 11, 1904,

wherein and whereby it was ordered and adjudged that

the defendant herein should be, and was thereby, or-

dered deported from the United States of America to

the Empire of China.

EDWIN MAYS,

Attorney for Defendant.

State of Oregon,'

County of Multnomah,—ss.

Due service of the within notice of appeal is hereby

accepted in Multnomah County, Oregon, this 21st day

of July, 1904, by receiving a copy thereof duly certified

to as such by Eidwin Mays, attorney for defendant.

JOHN H. HALL,

U. S. Attorney for Oregon.

Filed July 21, 1904. E. D. McKee, U. S. Commissioner.

United States of America,

District of Oregon,—ss.

UNITED STATES OF AMERICA, >

vs. y

LEE WON JEONG.

Violation of Act of May 5th, 1892, as amended by Act

of November 3d, 1893.

Complaint.

Before me, the undersigned, a United States Com-

missioner for the District aforesaid, personally appeared

this day T. O. Ryan, Chinese Inspector in charge, who on
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oath deposes and says that the said Lee Won Jeong was

at the city of Portland, Multnomah County, State of

Oregon, on the —— clay of , A. D. 1904, unlaw-

fully within the United States of America, and within

the jurisdiction of this Court, the said being

then and there a subject of the Chinese Empire and hav-

ing no certificate of registration or other document, or

lawful authority entitling him to be or remain within

the said United States of America; he the said Lee Won
Jeong being then and there a laborer and not belonging

to any of the excepted classes of Chinese persons pro-

vided by law; contrary to the form of the statute in such

case made and provided and against the peace and dig-

nity of the United States of America.

T. O. RYAN,

Inspector.

Subscribed and sworn to before me this 30th day of

April, 1904.

[Seal] J. A. SLADEN,

United States Commissioner.

Filed April 30, 1904. E. D. McKee, U. S. Commis-

sioner.

Return of Service.

In obedience to the command of the within and an-

nexed warrant of arrest, I have apprehended the

therein named Lee Won Jeong at Portland, in said Dis-
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trict, on the 30th day of April, 1904, and have him now

here present in my custody.

W. F. MATTHEWS,

United States Marshal.

By L. N. Blowers,

Deputy.

Before J. A. SLADEN, United States Commissioner,

District of Oregon.

Warrant of Arrest.

United States of America,

District of Oregon,

City of Portland,—ss.

The President of the United States of America, to the

Marshal of the United States for the District of

Oregon, and his Deputies, or any, or either of them,

Greeting:

Whereas, complaint on oath and in writing has been

made before me, a United States Commissioner for the

District of Oregon, charging that Lee Won Jeong did,

on or about the 30th day of April in the year of our Lord

one thousand, nine hundred and four, in said District,

wrongfully and willfully be and remain within the

United States, he being a Chinese laborer, in violation

of Section Acts of May 5, 1892, and November 3, 1893 of

the Revised Statutes of the United States, and contrary

to the form of the Statute in such case made and pro-

vided.'



The United States of America.

Now, therefore, you are hereby commanded, in the

name of the President of the United States, to appre-

hend the said Lee Won Jeong and bring his body forth-

with before me, or any other United States Commis-

sioner having jurisdiction of the case, to answer the said

complaint, and to be dealt with according to law for the

said offence.

Hereof fail not, and make return of this warrant with

your doings thereon.

Given under my hand and seal, at Portland, in said

District, this 30th day of April, in the year of our Lord,

one thousand nine hundred and four.

[Seal] J. A. SLADEN,

United States Commissioner, District of Oregon.

[Endorsed] : No. 162. Before J. A. Sladen, United

States Commissioner, District of Oregon. The United

States vs. Lee Won Jeong. Warrant. Returned and

filed, 30th April, 1904, E, D. McKee, United States Com-

missioner, District of Oregon.

Temporary Mittimus.

United States of America,

District of Oregon,

City of Portland,—ss.

The President of the United States of America, to the

Marshal of the District of Oregon, and the Keeper

of the Jail of Multnomah County, in the State of

Oregon, Greeting:
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Whereas, Lee Won Jeong has been arrested upon the

oath of T. C. Evan for having, on or about the day

of , 1904, at Portland, in the District aforesaid,

unlawfully been in the United States without a certifi-

cate of registration and has not been examined by me, E.

D. McKee, a Commissioner of the United States for said

District of Oregon, upon the aforesaid charge, and has

been required to give bail in the sum of two hundred

and fifty dollars, for his appearance before me, on the

29th day of May, 1904, at 2 o'clock P. M. of said day,

with which requisition he has failed to comply.

Xow this is, therefore, to command you, in the name

and by the authority aforesaid, to receive the said de-

fendant prisoner of the United States of America, in the

jail of said county, there to remain until he be dis-

charged by due course of law.

Given under my hand and seal, in the city and District

aforesaid, this 2d day of May, 1904.

[Seal] E. D. McKEE,

Commissioner of the United States, for the District of

Oregon.



The United States of America.

[Endorsements on Temporory Mittimus]

:

E. D. McKee, United States Commissioner, District of

Oregon.

THE UNITED STATES

vs.

LEE WON JEONG.

I certify the within to be a true copy of the original

writ.

United States Commissioner, District of Oregon.

RETURNS.

Received this mittimus with the within-named pris-

oner, on the 2d day of May, 1904, and on the same day

I committed said prisoner to the custody of the keeper,

of the jail of Multnomah County, State of Oregon, with

whom I left a certified copy of this mittimus.

Dated May 2, 1904.

W. F. MATTHEWS,

United States Marshal, District of Oregon.

By L. N. Blowers,

Deputy.

Returned and filed 2d day of May, 1904.

E. D. MeKEE,

United States Commissioner, District of Oregon.
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United States of America,

District of Oregon,—ss.

July 11, 1904.

THE UNITED STATES

vs.

LEE WON JEONG.

Order of Commissioner for Deportation of Defendant.

This cause came on to be heard before me, a United

States Commissioner for the District of Oregon, upon

a complaint duly made and sworn to, charging the

aibove-named defendant, Lee Won Jeong with being a

subject of the Emperor of China, and residing within

the United States without having the certificates of

residence as required by law, and not being of the ex-

cepted classes of Chinese persons, the United States ap-

pearing by Mr. William W. Banks, Assistant United

States Attorney and the defendant appearing in his

own proper person and by Mr. L. H. Tarpley, of counsel;

And the Commissioner having heard the evidence ad-

duced and the arguments of counsel, and it appearing

thecrefrom that said defendant Lee Won Jeong did not

obtain a certificate of residence as required by the act

of Congress of May 5, 1892, and the act of Congress of

November 3, 1893, amendatory thereof, and it further

appearing that said defendant is not one of the classes

of Chinese persons excepted from the operation of said

acts of Congress, and that he was not prevented from

obtaining such certificate by reason of accident, sick-
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ness or other unavoidable cause, as required by the acts

of Congress above referred to;

Therefore it is ordered, that said defendant

be deported from the United States to the Empire of

China, in accordance with law.

E. D. McKEE,

United States Commissioner, District of Oregon.

Filed July 11, 1904. E. D. McKee, U. S. Commis-

sioner.

Record filed July 21, 1905. E. D. McKee, Clerk U. S,

District Court, District of Oregon.

And afterwards to wit, on Friday, the 22d day of July,

1901, the same being the 17th judicial day of the

regular July term of said court—Present, the Hon-

orable CHARLES B. BELLINGER, United States

District Judge presiding—the following proceedings

were had in said cause, to wit:

/// the District Court of the United States for the District of

Oregon.

THE UNITED STATES *

vs.

LEE WON JEONG.

No. 4771.

* July 22, 1904.

Order Admitting Defendant to Bail.

Now, at this day, comes the plaintiff by Mr. John H.

Hall, United States Attorney, and the defendant by

Mr. Edwin Mays, of counsel:
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Whereupon, on motion of said defendant, it is or-

dered, that said defendant be admitted to bail in the

sum of two hundred and fifty dollars;

And it is further ordered that said defendant may de-

posit in the registry of this court, in lieu of a recogni-

zance, the sum of two hundred and fifty dollars in cash,

upon the condition that said sum shall be forfeited to

the United States if said defendant shall fail to appear

in this court and answer to such things as shall be ob-

jected against him for the violation of section fi, act

May 5, 1892, as amended November 3, 1893, or shall fail

at any time to render himself amenable to the orders or

process of this Oourt, or shall fail to abide by the order

or judgment of this Oourt in this behalf.

And afterwards, to wit, on the 10th day of September,

1904, there was duly filed in said court, a stipula-

tion, in words and figures as follows, to wit:

lit the District Court of the United States for the District of

Oregon,

THE UNITED STATES "1

vs.

LEE WON JEONG.

Stipulation to Take Depositions.

It is hereby stipulated and agreed by and between

the attorneys for the respective parties in the above-

entitled case that a deposition or depositions may be
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taken orally iu San Francisco in the above-entitled

cause within the next thirty (30) days from the date

hereof, upon notice sufficient for the attendance of the

United States Attorney for the Northern District of

California, and that when said deposition or depositions

are taken they may be read in evidence in the above-

entitled cause, when the same conies on for hearing in

the aforesaid District Court of the United States for

the District of Oregon, subject to the same objections

for immateriality, irrelevancy and incompetency as

though the said witness or witnesses so deposing were

personally present in said court and testifying in said

cause.

Dated at Portland, September 16th, 1901.

WM. W. BANKS,

Assistant U. S. Atty. for Ore.

EDWIN MAYS,

Attorney for Defendant.

Filed September 1G, 1904. E. D. McKee, Clerk U. S.

District Court, District of Oregon.

And afterwards, to wit, on Friday, the 30th day of

September, 1904, the same being the 77th judicial

day of the regular July term of said Court—Pres-

ent, the Honorable CHARLES B. BELLINGER,

United States District Judge presiding—the follow-

ing proceedings were had in said cause, to wit:
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In tin' District Court of the United States for the District of

Oregon.

No. 4771.

September 30, 1904.

THE UNITED STATES

vs.

LEE WON JEONG.

Order Setting Cause for Trial.

Now, at this day, comes the plaintiff by Mr. William

W. Banks, Assistant United States Attorney, and the

defendant by Mr. Edwin Mays, of counsel, and on mo-

tion of said plaintiff, it is ordered, that this cause be,

and the same is hereby, set for trial on Friday, Oc-

tober 14, 1904.

And afterwards, to wit, on Friday, the 14th day of

October, 1904, the same being the 89th judicial day

of the regular July term of said Court—Present,

the Honorable CHARLES B. BELLINGER, United

States District Judge presiding—the following pro-

ceedings were had in said cause, to wit:

In the District Court of the United States for the District of

Oregon.

THE UNITED STATES **

No. 4771.

October 14, 1904.
vs. >

LEE WON JEONG. J

Hearing.

Now, at this day, comes the plaintiff by Mr. William

W. Banks, Assistant United States Attorney, and the
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defendant appearing in his own proper person, and by

Mr. Edwin Mays, of counsel, whereupon on motion of

said defendant, it is ordered that the clerk of this

court do open and publish the depositions on file in

this cause. Thereupon this cause comes on to be tried

by the Court upon appeal from the order of E. D. Mc-

Kee, United States Commissioner ordering that said

defendant be deported from the United States to China;

and the Court having heard the evidence adduced and

the arguments of counsel, will advise thereof.

And afterwards, to wit, on Tuesday, the 7th day of

March, 1905, the same being the 2d judicial day of

the regular March term of said Court—Present,

the Honorable CHARLES B. BELLINGER, United

States District Judge presiding—the following pro-

ceedings were had in said cause, to wit:

In the District Court of the United States for the District of

Oregon.

THE UNITED STATES

vs.

LEE WON JEONG.

No. 1771.

March 7, 1905.

Appeal from Order of Deportation Made by E. D. Mc-

Kee, United States Commissioner. Section 6, Act

May 5, 1892.
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Order or Judgment of Deportation.

This cause was tried by the Court upon appeal froui

the order of E. D. McKee, United States Cimmissioner,

ordering said defendant deported from the United

States to China, and upon the testimony offered before

this Court on behalf of the plaintiff and defendant; and

was argued by Mr. William W. Banks, Assistant United

States Attorney, and by Mr. Edwin Mays, of counsel

for said defendant; and it appearing to the Court that

said defendant, Lee Won Jeong, is a Chinese laborer

and a subject of the Emperor of China, that he has not

registered as required by the Acts of Congress approve.!

May 5, 1892, and November 3, 1893, and that he does

not belong to one of the classes of Chinese excepted bv

said Acts from such registration; and is now unlaw-

fully in the United States;

It is, therefore, ordered and adjudged, that said de-

fendant, Lee Won Jeong, be deported from the United

States to China forthwith.

CHARLES, B. BELLINGER,

Judge.

Filed March 7, 1905. E. D. McKee, Clerk. By G. H.

Marsh, Deputy.
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And afterwards, to wit, on the 7th day of March, 1905,

there was duly filed in said court an opinion, iu

words and figures as follows, to wit:

lit the District Court of the United States for the District of

Oregon.

THE UNITED STATES

vs.

LEE WING, LOUIE YOU, LOUIEY
HANG, LEE YIN, LEE JO YEN, \

CHAN HING, CHAN KOW and
J

LEE WON JEONG. /

Opinion.

W. W. BANKS, for the Government,

D. J. MALARKEY and R. B. SINNOTT, for De-

fendants Lee Wing-, Chan Kow and Chan Hing.

•TAMES GLEASON, for Defendants Louie You and

Louie Hang.

T. N. STRONG, for Defendant Lee Yin.

EDWIN MAYS, for Defendants Lee Jo Yen and

Lee Won Jeong.

BELLINGER, J.—In the case of Lee Wing the

Chinese testimony is to the effect that he was born in

this country, in San Francisco, in 1871. When the boy

was five years old his father, Lee Yep, took him to

China, where lie remained live years. Returning by

way of San Francisco, the father came to Portland,
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bringing the boy with him. The boy five years latex*,

when he was fifteen years old, went to China, where he

remained two years. He then returned to Portland,

where he has since remained. J. Frank Watson, Presi-

dent of the Merchants' National Bank, testifies that he

has known the father of the defendant and the son, the

defendant, since about 1890; that he has done business

with the father and knows that he is a merchant; that

he has done a good deal of business with the firm of

the father, and understood that the defendant was the

merchant's son; has seen the son around the store, and

was informed by the merchant that the defendant was

his son. T. W. Johnson, a plumber, testifies that he is

very well acquainted with the defendant's father, and

has known the defendant since about 1890; that he has

done business for the firm, and understood at the time

that the defendant was a son of Lee Yep; the boy was

brought to the shop of witness several times by his

uncle Lee Moon.

The Chinese testimony as to the defendants Chan

Hing and Chan Kow is to the effect that both were born

in the United States. A white witness, Mr. Hall, who

is in the livestock business in the city, testifies that he

has known Chan Hing twelve or fifteen years (this de-

fendant is about 18 years of age), and has known Chan

Kow, with his father, since the former was a little boy,

that he the witness, has visited the Chinese gardens

and seen Chan Kow there two or three times a year;

that he has sold hogs to the man for whom Chan Hing

works; that the two boys would come to witness' plac*
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two or three times a week to drive hogs; that they

would come and play around like children.

In the case of Lee Yin the Chinese testimony is to

the effect that he is the son of Lee Foon Ming, of the

drug firm of Wing Ohing Lung, and that this firm began

business 27 years ago; that the father in going back to

China gave his interest in the business to defendant,

who worked in the store and kept the store; that de-

fendant was born in China. Holman, a white witness,

testified that he has lived in the city 41 years, and has

been in the dray business 30 years; he knows the firm

of Wing Ching Lung, and occasionally delivered goods

there; has seen this boy (the defendant) at the store

several years ago, and was told by Lee Foon Ming that

the boy was his son; he cannot positively identify the

boy. Charles N. Scott, another white witness, testifies

that he has known the defendant eight or nine years,

and knew him down at the store of Wing Ohing Lun^

Co., but hasn't been much around the store for two

years; that he never did any business with the defend-

ant; did business with Lee Foon Ming, and was told by

him that defendant was his son and was a member of

the firm.

Louie You is, according to his own testimony, 33 years

of age; he was born in China, and was working in a

laundry when arrested. The Chinese testimony in his

case is to the effect that the defendant has been a member

of a. Chinese drug firm since 1890. Al Wohlers, a white

witness, testifies in effect that he was on the police force

from 1890 for six years and seven months, since which
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time he has been a hackman ; that he knows the defendant

by sight, and the defendant knows the witness every time

he meets him on the street; that the defendant filled

prescriptions in the store. George W. Mosher, another

white witness, an expressman for 12 years in the Chinese

district, testifies in effect that he knew the defendant ten

or twelve years ago ; that the defendant was in the build-

ing occupied by the firm to which defendant claims to be-

long until it was burned down in 1897; that the witness

had a stand on Second and Pine streets, and could see the

defendant going in and out of the store ; that he was doing

the kind of work done in such a store; that it was a mer-

chant business.

In the case of Louie Hang the Chinese testimony is to

the effect that he was born in the United States and has

never been out of the country. George Mitchell, a white

witness, testifies that he has lived in Portland 36 years

and since he was one year old ; that he was raised around

Second street, near where his father had a grocery store,

and has been a fruit peddler in Chinatown for fifteen

years ; that he knows the defendant, first saw him when he

was five or six years of age, and has seen him grow up

here. He positively identifies the defendant; he says that

he has seen the old man (defendant's father) leading de-

fendant around when he was a little boy, and has sold

fruit to the old man.

I am satisfied of the substantial truth of the testimony

respecting the several defendants named as I have sum-

marized it. The testimony of the white witnesses tend-

ing to prove the place of birth of the defendants who claim
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to have been born here, is as direct as the circumstances

in such cases will permit. The presence of these defend-

ants in the country since they were children and the prior

residence and statements made at the time of those in

whose care they were is as far as white testimony as a

rule can go. While there is no legal presumption, at

least of a conclusive character, from these circumstances

that such defendants were born iu this country, yet these

circumstances are in strong corroboration of the testi-

mony of the defendants and of Chinese Avitnesses as to the

place of defendants' birth. And so of the merchant char-

acter of the defendants Lee Yin and Louie You. The tes-

timony of white witnesses tends to prove that they belong

to the merchant class, and it conclusively proves a long

residence in this city. While, as just stated, such resi-

dence is not a conclusive fact in these cases, it is a cir-

cumstance in corroboration of the positive testimony

offered in their behalf. The tendency of this testimony in

the case of Louie l^ou is to overcome any inference against

him arising from the fact that he was working in a

laundry at the time of his arrest. That circumstance is

more consistent with the status of a laborer that is recent

than it is with one that has continued during any con-

siderable part of the time covered by this investigation.

It is more probable that these defendants would have

suffered arrest at the hands of the officers charged with

the execution of the exclusion laws, if they were laborers

during all these years, than that they would have had the

immunity enjoyed by them.
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In these eases the orders of deportation made by the

commissioner are set aside and the defendants discharged.

In the case of United States vs. Lee Jo Yen and Lee

Won Jeong, the orders of deportation are affirmed. What-

ever consideration I might otherwise be disposed to give

to the testimony in behalf of these defendants, the unex-

plained fact admitted by them that they came from

Seattle to Portland via Pasco, and upon their arrival at

The Dalles got off the cars and came to Portland by boat,

convinces me that they are unlawfully in the country, and

that the consciousness of such fact prompted them to

adopt this devious route and course to escape detection

and arrest on their arrival in Portland.

And afterwards, to wit, on Wednesday, the 8th day of

March, 1905, the same being the 3d Judicial day of

the regular March term of said Court—Present, the

Honorable CHARLES B. BELLINGER, United

States District Judge presiding—the following pro-

ceedings were had in said cause, to wit:

Jn the District Court of the United States for the District

of Oregon.

THE UNITED STATES, "

No. 4771.
vs.

LEE WON JEONG.

March 8, 1905.

Appeal from Order of Deportation Made by E. D. McKee,

United States Commissioner.

Order Admitting Defendant to Bail.

Now, at this day, comes the defendant in the above-en-
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titled cause, by Mr. Edwin Mays, of counsel, and moves

the Court for an order admitting- said defendant to bail

pending appeal from the judgment of this Court to the

United States Circuit Court of Appeals for the Ninth

Circuit.

Whereupon it is ordered that said defendant be ad-

mitted to bail pending such appeal, in the sum of two

hundred and fifty dollars.

And it is further ordered that said defendant may de-

posit in the registry of this Court said sum of two hun-

dred and fifty dollars in money, in lieu of sureties upon

such bond, said money to be forfeited to the United States

if the conditions of said bail bond shall be broken.

And afterwards, to wit, on the 8th day of March, 1905,

there was duly filed in said court a bail bond pending

appeal, in words and figures as follows, to wit

:

In the District Court of the United States for the District

of Oregon.

THE UNITED STATES, -

vs. y

LEE WON JEONG.

Bail Bond.

Know all men by these presents, that I, Lee Won Jeong,

am held and firmly bound unto the United States of Amer-

ica, in the sum of two hundred and fifty dollars, to be paid
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to the United States of America, to which payment, well

and truly to be made, I bind myself, my heirs, executors

and administrators, firmly by these presents.

Sealed with my seal and dated this 8th day of March,

1905.

Whereas, the above-named Lee Won Jeong has appealed

to the United States Circuit Court of Appeals for the

Ninth Circuit, to reverse the judgment in the above-en-

titled cause by the District Court of the United States for

the District of Oregon, and has been admitted to bail by

said Court, pending appeal, in the sum of $250.00.

Now, therefore, the condition of this obligation is such,

that if the above-named Lee Won Jeong shall prosecute

said appeal to effect and shall at all times render himself

amenable to the order and process of said District Court,

and of said Appellate Court, and shall abide the order

and judgment of said Court in that behalf, and not de-

part the Court, without leave thereof, then this obligation

to be void, otherwise to remain in full force and virtue.

In lieu of sureties upon this obligation, and pursuant to

the order, of the said District Court, I, Lee Won Jeong,

have deposited in the Registry of said Court the sum of

two hundred and fifty dollars in money, to be forfeited to
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the United Stales, if the conditions of this obligation shall

be broken.

(Chinese Signature) LEE WON JEONG. [Seal]

Signed, sealed and acknowledged before me this 8th day

of March, 1905.

E. D. McKEE,

Clerk.

By G. H. Marsh,

Deputy.

Photograph of Lee Won Jeong attached to the foregoing

bond, pursuant to rule 38 of the United States Court of

Appeals for the Ninth Circuit.

E. D. McKEE,

Clerk, United States District Court, District of Oregon.

By G. H. Marsh,

Deputy Clerk.

Filed March 8, 1905. E. D. McKee, Clerk. By G. H.

Marsh, Deputy.
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And afterwards, to wit, on the Tth day of September,

1905, there was duly filed in said eourt a petition for

appeal, in words and figures as follows, to wit

:

In the District Court of the United States for the District

of Oregon.

THE UNITED STATES,

Plaintiff and Appellee,

vs.

LEE WON JEONG,

Defendant and Appellant.

Petition for Appeal.

Now comes Lee Won Jeong, the above-named defendant,

and conceiving himself aggrieved by the order and judg-

ment made and entered on or about the seventh day of

March, 1905, in the above-entitled cause, does hereby ap-

peal from said order and judgment to the United States

Circuit Court of Appeals for the Ninth Circuit for the

reasons specified in the assignment of errors which is

filed herein and he prays that this appeal may be al-

lowed, and that a transcript of the record, proceed-

ings, evidence and papers upon which said order and

judgment was made, duly authenticated, may be sent

to the United States Circuit Court of Appeals for the

Ninth Circuit.

Dated this seventh day of September, A. D. 1905.

EDWIN MAYS,

Attorney for Defendant.
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State of Oregon,

Oumty of Multnomah,—ss.

Due service of the within petition for appeal is hereby

accepted in Multnomah County, Oregon this 7th day

of September, 1005, by receiving a copy thereof duly

certified to as such by Edwin Mays, attorney for defend-

ant.

WM. W. BANKS,

Assistant United States Attorney, for Oregon.

Filed September 7, 1005. E, D. McKee, Clerk. By G.

H. Marsh, Deputy.

And afterwards, to wit, on the 7th day of September,

1905, there was duly filed in said court, an assign-

ment of errors on appeal, in words and fig*ures as

follows, to wit:

In the District Court of the United States for the District of

Oregon.

THE UNITED STATES,
Plaintiff and Appellee,

vs.

LEE WON JEONG,
Defendant and Appellant,

Assignment of Errors.

In connection with his petition for allowance of ap

peal herein the defendant makes and files this assign-
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ment of errors, which he avers occurred upon the trial

of the cause and upon which he will rely upon appeal

to the Circuit Court of Appeals for the Ninth Circuit,

to wit:

1st. Error of the Court in making an order affirm-

ing the decision of the Commissioner without finding

the facts upon which said order could be based.

2d. Error of the Court in not making and filing find-

ings of fact and conclusions of law, as without these

there are no grounds for an order affirming the Commis-

sioner's order of deportation.

3d. Error of the Court in giving and entering judg-

ment that the Commissioner's order of deportation

should be affirmed, as there is no evidence upon which

to predicate a judgment of that kind; the same is not

supported by the evidence and was contrary to law.

4th. Error of the Court in giving and entering judg-

ment that the said defendant, Lee Won Jeoug, is now

unlawfully within the United States of America, for the

reason that the said judgment was contrary to law,

contrary to the evidence taken before said Court in

said cause, and not supported thereby.

5th. Error of the Court in giving and entering a judg-

ment that the defendant Lee Won Jeong be and is

hereby ordered deported from the United States of

America to China, for the reason that the said judg-

ment is contrary to law, contrary to the evidence taken

before said Court and not supported thereby.

EDWIN MAYS,

Attornev for Defendant.
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State of Oregon,

County of Multnomah,—ss.

Due service of the within assignment of errors is

hereby accepted in Multnomah County, Oregon, this

seventh day of September, 1905, by receiving a copy

thereof duly certified to as such by Edwin Mays, attor-

ney for defendant.

WM. W. BANKS,

Assistant U. S. Attorney for Oregon.

Filed September 7, 1905. E. D. McKee, Clerk. By G.

H. Marsh, Deputy.

And afterwards, to wit, on the 7th day of September,

1905, there was duly filed in said court, an order

allowing appeal, in words and figures as follows, to

wit:

In the District Court of the United States for the District of

Oregon.

THE UNITED STATES,
Plaintiff and Appellee,

vs.

LEE WON JEONG,
Defendant and Appellant.

Order Allowing Appeal.

On this 7th day of September, A. D. 1905, came the

defendant and appellant above named, by Edwin Mays,

his attorney, and filed herein and presented to the
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Court his petition praying- for the allowance of an ap-

peal intended to be urged by him to the Circuit Court

of Appeals for the Ninth Circuit; praying also that a

transcript of the record, proceedings, evidence and pa-

pers upon which the order and judgment was hereu

rendered, duly authenticated, may be sent to the United

States Circuit Court of Appeals for the said Ninth Cir-

cuit, and said order and further proceedings may be had

as may be proper in the premises.

And it appearing that a bond approved by the Court

has heretofore been filed herein as required by law:

In consideration whereof the Court does hereby al-

low the appeal prayed for.

WM. B. GILBERT,

Judge.

State of Oregon,

County of Multnomah,—ss.

Due service of the within order allowing appeal is

hereby accepted in Multnomah County, Oregon, this

seventh day of September, 1905, by receiving a copy

thereof duly certified to as such by Edwin Mays, attor-

ney for defendant.

WM. W. BANKS,

Asst. U. S. Attorney for Oregon.

Filed September 7, 1905. E. D. McKee, Clerk. By G.

H. Marsh, Deputy.
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And, to wit, on the 14th day of June, 1905, there was

duly filed in said court testimony taken before the

court, in words and figures as follows, to wit:

/// the District Court of the United States for the District of

Oregon.

UNITED STATES, "

vs. j>

LEE WON JEONG. J

Testimony.

W. W. BANKS, Assistant IT. St District Attorney,

for the Government.

EDWIN MAY, for the Defendant.

Portland, Oregon, October 14, 1904.

Mrs. LEE JEONG, a witness called on behalf of the

defendant, being first duly sworn, testified as follows:

Direct Examination.

(Questions by Mr. MAYS.)

Q. What is your husband's name?

A. Mr. Lee Jeong.

Q. How long have you been married to Lee Jeong?

A. I was married in San Francisco, about 24 years

ago.

Q. Have you any children? A. Yes.

Q. How many children have you?

A. I got eight children.
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(Testimony of Mrs. Lee Jeong.)

Q. Whereabouts do you live?

A. In Portland. 3d and Pine street.

Q. How long have you lived in Portland?

A. Pretty near seventeen years.

Q. And you lived in San Francisco prior to that

time? A. Yes.

Q. What is your husband's business?

A. In this Portland now?

Q. Yes.

A. Well, he is only agent of the building.

Q. What was his business in San Francisco?

A. He keep shoe factory.

Q. WT
hereabouts did you live in San Francisco?

A. Where I live, myself?

Q. Yes. A. Commercial street.

'Q. Whereabouts on Commercial street?

A. I think about No. 227. You want to know the

building name?

Q. Yes. A. Diung Chung.

Q. Was that the name of the store underneath?

A. Yes, the store name.

Q. Were there any other families living upstairs

over that store when you were living there?

A. Yes, there were two or three families there.

Q. What were the names of them, do you know?

A. I don't know.

Q. Do you know this defendant Lee Won Jeong?

A. Yes.

Q. How long have you known him?
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(Testimony of Mrs. Lee Jeong.)

A. I know him when he was just born, a little baby.

Q . Whereabouts?

A. Diung Chung-, there where he was born.

Q. Do you mean in San Franciseo? A. Yes.

Q. Do yon know his father? A. Yes.

Q. What was his father's name?

A. Lee Toy Sing.

Q. Did you know his mother? A. Yes.

Q. What was her name? A. Ng She.

Q. Were you present at the time of the boy's birth?

Were you there in the room at the time the boy was

born, or soon after? A. I was there.

Q. Whereabouts is the boy's mother now, if yon

know, Mrs. Jong? A. His mother is dead.

Q. Where did she die?

A. I don't know how long she is dead. Somebody

said she was dead when he was three years old.

Q. Whereabouts is this boy's father?

A. He is dead.

Q. Whereabouts did his father die?

A. I don't know. I guess back in China some place.

Q. Do you know where his mother died?

A. San Francisco.

Q. Do you know how old this boy was when his

mother died?

A. I think about five years old; four or five, pretty

near.

Q. About how old is this boy now, Mrs. Jong?
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(Testimony of Mrs. Lee Jeong.)

A. I think he is about 20 or 21. He is just the size

of my boy.

Q. What was this boy's father's business?

A. I don't know what kind of business he did. May-

be he keep store; I don't know what kind of business

he is in.

Cross-examination.

(Questions by Mr. BANKS.)

Q. How long have you been in Portland?

A. Pretty near seventeen years.

Q. Have you been back to San Francisco since you

came to Portland?

A. Oh, yes, I have been there twice.

Q. When was that?

A. The first time I came to Portland, I think pretty

near four years; then I went back to San Francisco

again; and I have been there about six years ago.

Q. When you went back four years after you came

here, did you see this defendant there then?

A. That little boy there?

Q. Yes. A. Yes, I saw him once.

Q. Where? A. San Francisco.

Q. Whom was he living with?

A. I don't know who he was living with; his mother

wasn't there.

Q. Were his father and mother both dead when yon

went back to San Francisco four years after you came

to Portland?
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(Testimony of Mrs. Lee Jeong.)

A. I don't know when his father died, but I know his

mother is dead.

(}. Did you see the father and mother when you

went back the first time?

A. The mother is dead already.

Q. Did you see the father?

A. No; I didn't see the father.

Q. But you saw the boy?

A. Yes, I saw the boy.

Q. Do you remember where you saw him?

A. No, I couldn't remember that. I just saw him on

the street.

Q. The second time you went back—six years ago

—

did you see him then?

A. No ; I didn't see him ; only saw him the first time.

Q. You saw him how many times the first time?

A. Once; just only once.

Q. How old was he when you first came to Portland?

A. I think about three years old.

Q. Then you saw him again when he was about

seven years old? A. Yes, about seven.

Q. And you saw him on the street?

A. Yes.

Q. Whom was he with, do you know?

A. Well, I don't know who was the man; but I just

saw the boy, and I asked him where he was going, and

where his mother; and he told me his mother was dead.

That is all I know.
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(Testimony of Mrs. Lee Jeong.)

Q. And he was seven years old then? A. Yes.

Q. Did the father and mother both die after this de-

fendant was born?

A. I don't know that, you know.

Q. You don't know whether the father died before

he was born?

A. No, oh no. He was born before the father died.

I think the father died about nine or ten years old

—

about that.

Q. You think his father died about nine or ten years

after he was born? A. Yes.

Q. How long after he was born did his mother die?

A. That little boy five years old, mother dead.

Q. He was about nine years old when his father

died? A. Yes, I think so.

Q. How do you know that he was nine years old

when his father died?

A. I just think about how long Ave were living then

I know he was born, and somebody say his father is

dead, and he no more father and no mother now.

Q. You never have seen either his father or his

mother since the time you first came to Portland, have

you?

A. No; I never saw them.

Q. Did you live near his father and mother when you

were in San Francisco? A. Yes; same building.

Q. Has this defendant any brothers or sisters?

A. I don't know nothing about that. The first thing
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(Testimony of Mrs. Lee Jeong.)

where I lived there, the mother didn't have no child

only but one.

Q. That is all you know of?

A. That is all I know.

Q. You haven't, seen him from the time he was seven

years old until the time he was arrested, have you?

A. That time he wasn't there now.

Q. You saw him when you went back to San Fran-

cisco when he was seven years old? A. Yes.

Q. When was the next time you saw him?

A. I only saw him one time.

Q. You didn't see him, then, at all since he has been

arrested, did you?

A. No, never been to see him.

Q. Then you hadn't seen this defendant since he was

seven years old?

A. No, never saw him again.

Q. Are you willing to say to this Court that you rec-

ognize this defendant as being that particular boy when

you haven't seen him since he was seven years old?

A. Yes.

(Examination by the COURT.)

Q. How can you be sure that this is the same boy?

A. Well, of course, I know his mother all right, and

somebody said, when I knew him on the street.

Q. You saw him on the street in San Francisco when

he was about seven years of age? A. Yes.

Q. Can you see any resemblance now between this boy

and that boy then? Does he look like the boy?
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(Testimony of Mrs. Lee Jeong.)

A. Oh, yes, he looks like it—looks like the boy himself.

Q. Yon think yon are certain of that, you feel satis-

fied? A. Yes.

Q. That he is the same boy?

A. Yres, that is the same boy, sure.

Witness excused.

Defendant offers in evidence the deposition of Lee Wah,

which is read to the Court by Mr. Mays.

LEE JONG, a witness called on behalf of the defendant,

being first duly sworn, testified as follows

:

Direct Examination.

(Questions by Mr. MAYS.)

Q. What is your name?

A. My name Lee Jong.

Q. W'hereabouts do you live?

A. I live on Pine street.

Q. Are you a man of family? A. Yes.

Q. Is that your wife who was just up here as a wit-

ness? A. My wife.

Q. How long ago were you married?

A. I don't remember how long. My first boy about

23 years old. My wife IT and I, 29, something like that.

Q. When you were married? A. Yes.

Q. Whereabouts were you married?

A. San Francisco.

Q. When did your wife come to the United States?
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(Testimony of Lee Jong-.)

A. She born in San Francisco.

Q. Where were you born?

A. I born in China.

Q. How long- have you lived in Portland?

A. About seventeen years.

Q. Whereabouts did you live before then?

A. First time I lived up on Second street.

Q. Whereabouts did you live before you came to Port-

land—what city?

A. I live in San Francisco.

Q. W7
hereabouts did you live in San Francisco?

A. Diung Chung.

Q. Whereabouts is that?

A. On Commercial street.

Q. Did you have any children born there?

A. I got three children born there.

Q. Do you know this defendant, Lee Wong Jeong?

A. I know him a little baby.

Q. Whereabouts did you know him?

A. I live so many year at the house, his father get the

boy. I don't know what day he get born ; I know he get

born; that is all.

Q. Whereabouts was that?

A. 721 Commercial street, upstairs.

Q. How old was that little baby when you first saw

him?

A. I saw him about three year old, I guess; he try to

walk.
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Q. When did you see him the first time?

A. The first time a little baby; my wife was there.

Q. How old was this little boy when you came to live

in Portland?

A. Well, I think he was about three years old; I live

about 17 years here. Sometime I go back to San Fran-

cisco, take my wife.

Q. When you went back to San Francisco did you ever

see this little boy there?

A. I saw him one time. He was about seven or eight

years old—something like that. He looked all the same

like the father, Toy Sing. I look at the little boy about

so high.

Cross-examination.

(Questions by Mr. BANKS.)

Q. You have lived in Portland seventeen years?

A. Yes.

Q. How many times have you been back to San Fran-

cisco?

A. Several times; sometimes two or three years—four

or five years.

Q. When you first came to Portland, how long was it

before you went back to San Francisco?

A. Three or four years.

Q. Did you see this defendant then?

A. I saw him one time.

Q. Did you see him when you went back the first time?

A. Yes.
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Q. How old was ho then, when you saw him in San

Francisco the first time?

A. At that time I saw him, about seven or eight years

old.

Q. Have you seen him since he was seven years old,

before he was arrested? A. Yes.

Q. Where did you see him?

A. Saw him in San Francisco.

Q. How long after you saw him the first time?

A. The first time, about that time, about thirteen

years ago.

Q. You saw him the second time about thirteen years

ago?

A. The first time I saw him there; the second time I

didn't see him.

COURT.—'The first time you saw him when he was a

baby? A. Yes.

COURT.—Then you saw him when he was about seven

years old? A. Yes.

COURT.—Now he wants to know when you saw him

next time after that.

A. I saw him about three years old, where he lives;

seven or eight years, I saw him when I go back. Then I

don't see him any more since that time.

Q. Was your wife with you when you saw him when

he was seven years old?
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A. Yes, one time my wife did. ~$Ly wife go several

times. I don't take my wife around much.

Q. Where did you see him?

A. I saw him playing on the street.

Q. Whom was he stopping with? Who took care of

him? A. Lots of boys there.

Q. Did you know where he lived or who took care of

him?

A. I don't know where he lived ; I go away from town

;

I don't know where he lived.

Q. You don't know who took care of him?

A. No.

Q. You just saw him on the street with some other

boys? A. No, he live in town, that is all.

Q. You haven't seen him since then? A. No.

Q. You haven't seen him from that time until after

he was arrested, have you? You saw him next when he

was arrested? A. Yres.

Q. How do you know that this is the same boy, if you

haven't seen him since he was seven years old?

A. I tell you how I know. He got a cousin, an old man

butcher shop. He go down there, and he say, "I got that

boy. Whose son is that?" I thought he look like Toy

Sing's son. I saw him. He come to Portland. He look

just like his father. I know him ; that is all.

Q. But you haven't seen since he was seven years old?

How old is he?

A. I think about nineteen or twenty.
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Q. Thou you haven't seen him for about twelve years?

A. No. That is all.

Q. Do you know Lee Jo Yen, the man that was tried

here yesterday? A. No.

Q. Do you know Fong Auk? A. No.

Q. Do you know anything about those three Chinamen

coming' down on the boat from the Dalles, at the time

they were arrested? A. No.

Q. When you met this defendant down in San Fran-

cisco, when he was seven years old, you remember that?

A. Yes.

Q. You hadn't seen him since he was three years old,

before that?

A. Three years old he was in the same house.

Q. Before that, he was three years old when you saw

him?

A. One year, two year, three year I know him; play

with my boy together.

(,). He was three 1 years old when you came to Portland?

A. Yes.

Q. Then when you went back to San Francisco he was

seven years old? A. Yes.

Q. Now, between three years old and reven years old,

you didn't see him?

COUKT.—Oh, he hasn't seen him; I think that is clear

enough.

Witness excused.
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Mr. MAYS.—We rest, jour Honor.

Mr. BANKS.—I would like to call the defendant, Lee

Won Jeong', on the ground that courts have held that this

is not a criminal proceeding; and that being the case, I

cannot see any legal objection to calling the defendant

on behalf of the Government.

LEE WON JEONG, called on the part of the Govern-

ment, being first duly sworn, testified as follows:

Direct Examination.

(Questions by Mr. BANKS.)

Q. Do you speak English?

A. (Through interpreter.) A few words; I could not

make myself clear.

Q. Do you know this man over here (Lee Jong) ?

A. Yes.

Q. How long have you known him?

A. Long time.

Q. How long?

A. I saw him when I was about 16 or IT years old.

Q. Is that the first time you saw him?

A. He saw me when I was three or four years old, and

then he saw me again when I was about 10 or 17 years old.

Q. Did you see this man between the time you were

three years old and the time you were sixteen or seven-

teen ?

COUKT.—What is the object of this testimony?
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Mr. BANKS.— I want to sec whether this other man

that was on the stand is telling the truth.

Q. Do you remember of seeing this man that just went

out of the courtroom between the time you were three

years old and the time you were seventeen years old?

A. lie might have seen me, but I don't remember; he

might have seen me, but a long time ago, I don't remem-

ber.

Q. Do you know Lee Jo Yen? A. No.

Q. Do you know Fong Auk?

(Objected to.)

A. No.

Mr. MAYS.—I object to his answering any questions

that he does not understand the full purport and mean-

ing of.

Q. Do you know Fong Auk? A. I do not.

Q. Did you come down on the boat with Fong Auk

and Lee Jo Yen when you were arrested?

A. I came down from the Dalles, and when I got on

the boat I met them and lots of white passengers. Of

course, when I see that they are Chinese, I sit around and

talk to them.

Q. Did you find out, coming down on the boat, what

their names were? A. I did not,

Q. You didn't know what their names were?

A. I did not.

Q. AYhere did you come from to the Dalles?
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A. I came from the interior town there; I had been

working.

Q. Didn't you come from Seattle by way of Pasco Junc-

tion, and then over to the Dalles, and down by boat from

the Dalles to Portland?

A. No; I might have said that, but I didn't come. I

was mixed up, and might have said that. I went to

Seattle to collect outstanding debts. I couldn't find

that man Lee Kee, who owed my father money; then I

had no money, and I worked my way through to Pasco,

and then I left Pasco and came to the Dalles and took

the boat to Portland.

Q. Why didn't you come down from Seattle to Port-

land direct, the short way?

A. I wrent around that way because I could find work

in those interior towns.

Q. Did you work any from the time you left Seattle

until you got to Portland?

A. I have a little over a week.

Q. Where? A. On the car track.

Q. Where? A. Spokane.

Q. Did you go from Spokane to Pasco?

A. Yes. I couldn't find any work in Pasco, so I

went to Spokane.

Q. How long did you stay up there?

A. About two months.

Q. You were arrested on April 29th, weren't you?

A. I don't remember the date.



The United States of America. 47

(Testimony of Lee Won Jeong.)

Q. Ask him if it isn't a fact that he left Seattle on

April 20th and was arrested here on April 29th?

A. No. I don't remember the date. No, not at that

time.

Q. How were yon dressed, yon and those other two

Chinamen, when yon came down on the boat?

A. It was rather cold then; I wore American clothes;

and the others, I don't remember what kind of clothing

they wore. Railroad men usually wear American

clothes.

(Examination by the COURT.)

Q. Did he say he couldn't get the money from that

man in Seattle that owed his father? A. Yes.

Q. Somebody in Seattle owed his father?

A. Yes, when that man used to be in San Francisco

he owed my father.

Q. How did he know the man owed his father? His

father had been dead—died in China ten years before.

A. My uncle told me so.

AYitness excused.

Filed June 14, 1905. E. D. McKee, Clerk U. iS. District

Court.
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And, to wit, on the 7th day of October, 1904, there

was duly filed in said court a deposition of Le^

Wan, in words and figures as follows to wit:

In the District Court of the United States for the District of

Oregon.

THE UNITED STATES,
Plaintiff,

vs.

LEE WON JONG,
Defendant.

i

San Francisco, California, Friday, September 30, 1904.

Deposition of Lee Wah.

Taken on Behalf of Defendant Before Hon. E. H. HEA-

OOGK, United States Commissioner for the North-

ern District of California.

/// the District Court of the United States for the District of

Oregon.

UNITED STATES,

vs.

LEE WON JONG,

Stipulation as to Depositions.

It is hereby stipulated and agreed by and between the

attorneys for the respective parties in the above-entitled

case that a deposition or depositions may be taken orally in
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San Francisco in the above-entitled cause within the

next thirty (30) days from the date hereof, upon notice

sufficient for the attendance of the United States At-

torney for the Northern District of California, and that

when said deposition or depositions are taken they may

be read in evidence in the above-entitled cause, when

the same comes on for hearing in the aforesaid District

Court of the United States for the District of Oregon,

subject to the same objections for immateriality, irrel-

evancy and incompetency as though the said witness or

witnesses so deposing were personally present in said

court and testifying in said cause.

Dated at Portland, September , 1904.

Assistant U. S. Atty. for Ore.

Attorney for Defendant.

In the District Court of the United States for the District of

Oregon.

THE UNITED STATES,
Plaintiff,

vs.

LEE WON JONG,
Defendant. /

Deposition of Lee Wah.

Deposition of Lee Wah, taken in pursuance of the

stipulation hereunto annexed, on Friday, September 30,

1904, before me, E. H. Heacock, a United States Com-
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missioner for the Northern District of California, at San

Francisco, at my office in room 87 of the United States

Appraiser's Building, northeast corner of Sansome and

Washington streets, in the city and county of San Fran-

cisco, State of California.

C. M. Fickert, Eisq., Assistant United States Attor-

ney for the Northern District of California, appeared on

behalf of the United States, and Edwin Mays, Esq., ap-

peared on behalf of the defendant Lee Won Jong.

And the said witness, being first duly sworn and cau-

tioned by me to testify the whole truth, and nothing

but the truth, and being carefully examined through

the interpreter deposed as follows:

(It is hereby stipulated and agreed by and between

counsel for the respective parties that the deposition of

Lee Wah may be taken de bene esse before Hon. E. H.

Heacock, a United States Commissioner for the North-

ern District of California, and in shorthand by Clement

Bennett.

It is further stipulated that the reading over of the

testimony to the witness and the signing thereof is

hereby expressly waived.)

D. D. Jones acted as Chinese interpreter in the case.
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DEPOSITION OF LEEi WAH.

United States of America,

State and Northern District of California,

City and County of Stan Francisco,—ss.

Lee Wall, a witness on behalf of the defendant in the

above-entitled cause, being by me duly sworn and cau-

tioned to tell the truth, the whole truth, and nothing but

the truth, and being carefully examined through the In-

terpreter, deposes and says as follows:

Mr. MAYS.—Q. What is your name?

A. Lee Wah.

Q. Whereabouts do you live?

A. On Sacramento and Dupont streets, Kong Sing's,

upstairs.

Q. How long have you lived in San Francisco?

A. Twenty-five years.

Q. Have you ever had any relatives living here?

A. I have a nephew.

Q. Did you ever have any other relatives living here?

A. My nephew's father has lived here.

Q. What was his name?

A. Lee Toy Son and Lee Wong; he has two names.

|Q. What is your nephew's name?

A. Lee Won Jong.

Q. Whereabouts is the father of this boy now?

A. He has gone back to China.

Q. Is he living in China? A. He is dead1

.
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Q. How long ago did he die?

A. As soon as he went home.

Q. Whereabouts is this boy's mother?

A. Dead. The mother died here in San Francisco.

Q. How old was the boy when she died?

A. Five.

Q. Where was this boy born, do you know?

A. In San Francisco.

Q. Whereabouts? A. Commercial street.

Q. On the ground floor or on the second floor?

A. Second floor.

Q. What store was underneath, if any?

A. Hi Goon Oheong, or it may be called also Di

Yuen Oheong.

iQ. What became of the boy when the father went

to China? A. I brought him up.

Q. Whereabouts did you live?

A. Over Kong Sing's.

Q. Where is that?

A. I don't remember the number of it.

Q. On what street?

A. On Sacramento street, on the corner of Dupont.

Q. How long did the boy live with you?

A. He was about twenty when he left here. I am

not quite sure how long he did live there. About eleven

or so years he lived with me.

Q. How long ago did he leave you, just approxi-

mately?
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A. He is twenty-one years of age now; he was about

15 or 16 when he left my house.

Q. What has he been doing since then, if you know?

A. He has just been working and laboring around.

Q. Do you know where he is now? A. Portland.

Q. How7 long has he been up there, if you know?

A. One year.

Q. Who is that (handing photograph)?

A. That is Lee Won Jong.

Q. Is that the boy you have been telling us about?

A. Yes, sir; that is my nephew.

Mr. MAYS.—I will offer this in evidence, and ask to

have it marked Defendant's Exhibit "A."

(The Commissioner received the photograph, and

marks it Defendant's Exhibit "A.")

Cross-examination.

Mr. FICKERT—Q. Are you registered?

A. Yes, sir.

Q. Have you your papers with you?

A. Yes, sir (producing).

The INTERPRETER.—(Reading:) "Lee Wah, certi-

ficate No. 69,727, issued at San Francisco; laborer." The

picture on this certificate is a picture of the witness

presenting it. The date is the 7th day of April, 1894.

Mr. FIOKERT.—Q. Have you ever testified here be-

fore in any Chinese cases? A. No, sir.

Q. Or before the Cliinese Bureau? A. No, sir.
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Q. Where was your brother living at the time of

petitioner's birth?

A. Kong Sing's, upstairs. That was where the boy

was born.

Q. What was the father doing at that time?

A. He was contractor, and also in a small business.

iQ. What business was it?

A. Contractor for railroads, and so on, and supply-

ing, that is, he had no store, but he supplied people

working on the railroad with goods, and so forth.

Q. When did he go to China?

A. The 20th year of Kwong Sue.

Q. Did he leave the boy with you in San Francisco

at that time? A. Yes, sir.

Q. In what year did the father die?

A. Ten years ago.

Q. Did the petitioner's mother go with the father

at that time to China?

A. They did not go home together.

Q. When did she go to China?

A. She never went back.

Q. Where did she die, then?

A. In San Francisco.

Q. When? A. The 14th year of Kwong Sue.

Q. Did the boy come to live with you after his

mother's death?

A. As soon as the mother died, he lived with his

father.

Q. When did he come to live with you?
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A. The mother died when the boy was about five

years of age, and the father went home to China when

the boy was about ten, and then the boy came and

lived with me.

Q. How long did the boy live with you?

A. Until he was about sixteen or so, wThen he left

me.

Q. Where did he go then?

A. He was working around in San Francisco.

Q. What did the boy do during the time he was liv-

ing wTith you? A. He was doing nothing.

|Q. Did he go to school? A. No, sir.

Q. Are you sure he did not go to school?

A. While his father lived he studied about two

years, but while he was with me he did not study. He

did not do anything.

Q. Have you any children of your own?

A. No, sir.

Q. Where did the boy work after he left your place?

A. He was just around about, here and there and

all over.

Q. Name some of the places, if you can, where he

worked.

A. Well, he has been at Di Foon's liquor store.

Q. What did he do there?

A. Well, he would deliver liquors, and so on.

Q. How long did1 he work there?

A. About a month or two.
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Q. Do you remember any other place where he

worked?

A. No, I did not know his movements. I went to

work myself, and don't know where he would go.

Q. Why did he leave your home?

A. He would come home and sleep in the same place

as myself.

The INTERPRETER.—What he meant was that he

did not support him.

Mr. FICKERT.—Q. How long did he remain sleeping

at your place?

A. Until the 29th year, that is, until last year.

Q. What part of last year did he leave your home?

A. About the 8th or 9th month of last year.

United States of America,

State and Northern District of California,

City and County of San Francisco,—ss.

I certify that, in pursuance of the stipulation here-

unto annexed, and on Friday, the 30th day of Septem-

ber, 1904, before me, E. H. Heacock, a United States

Commissioner for the Northern District of California,

at San Francisco at my office, room 87 in the United

States Appraiser's Building, in said city and county,

personally appeared Lee Wah, a witness called on be-

half of the defendant in the cause entitled in the cap-

tion hereof, and C. M. Fickert, Esq., Assistant United

States Attornev for the Northern District of California,
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appeared as counsel for the United States, and Edwin

Mays, Esq., appeared as counsel for the defendant, and

the said Lee Wah, being by me first sworn and cau-

tioned to testify the whole truth in said cause, and be-

ing carefully examined, deposed and said as appears by

the deposition hereto annexed.

And I further certify that the said deposition was

then and there taken down in shorthand notes, and

under my personal supervision, by Clement Bennett, a

competent stenographer and disinterested person, and

was by him put into typewriting; and, by stipulation of

the attorneys, the reading over of the deposition to the

witness and the signing thereof was duly waived.

Accompanying the deposition and annexed hereto and

forming a part hereof is Defendant's Exhibit "A," in-

troduced in connection therewith and referred to and

specified therein. Such exhibit is endorsed by me with

official title.

And I further certify that, it appearing that the wit-

ness did not speak the English language, but only the

Chinese language, I appointed D. D. Jones, a United

States official interpreter of the Chinese language, who

was duly sworn for the purpose, to act as interpreter

herein, and the questions were interpreted to the wit-

ness in Chinese, and the answers given by such inter-

preter in, English and so taken down by the shorthand

reporter.

And I do further certify that I have retained the said

deposition in my possession for the purpose of mailing
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the same with my own hand to the clerk of the District

Court of the United States for the District of Oregon,

the court for which the same was taken.

And I do further certify that I am not of counsel

nor attorney for either of the parties in the said depo-

sition and caption named, nor in any way interested in

the event of the cause named in the said caption.

In testimony whereof, I have hereunto set my hand

at my office aforesaid, this 5th day of October, 1904.

E. H. HEACOCK,

United States Commissioner, Northern District of Cal-

ifornia, at San Francisco.

Filed October 7, 1904. E. D. McKee, Clerk. By G. H.

Marsh, Deputy.

Clerk's Certificate to Transcript.

The United States of America.

District of Oregon,—ss.

I, E. D. McKee, Clerk of the District Court of the

United States for the District of Oregon, do hereby cer-

tify that the foregoing pages numbered from three to

sixty-eight, inclusive, contain a true and complete trau-

script of the record and proceedings had in said couri

in the case of the United States, plaintiff and appellee,

vs. Lee Won Jeong, defendant and appellant, together

with the testimony on file in said cause as the same ap-

pear of record on file in my office and in my custody, ex-

cept that copy of the photograph referred to as Defend-
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ant's Exhibit "A" in the deposition of Lee Wan, and

copy of the photograph attached to the Bond Pending

Appeal as required by Rule 38 of the Rules of the Court

of Appeals which are omitted from this transcript ol

record.

I further certify that the cost of the foregoing- tran-

script is twenty-two 80/100 dollars, and that the same

has been paid by said defendant Lee Won Jeong.

In witness whereof I have hereunto set my hand and

affixed the seal of said Court at Portland, in said Dis-

trict, this 30th day of October, 1905.

[Seal] E. D. McKEE,

Clerk.

By G. H. Marsh,

Deputy Clerk.

[Endorsed] : Xo. 1265. United States Circuit Court

of Appeals for the Ninth Circuit. Lee Won Jeong,

Appellant, vs. The United States of America, Appellee.

Transcript of Record. Upon Appeal from the United

States District Court for the District of Oregon.

Filed November 6, 1905.

F. D. MONCKTON,

Clerk.
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UNITED STATES

Circuit Court of Appeals

FOR THE

NINTH CIRCUIT

Lee Won Jeong,
Appellant,

vs.

The United States of

America, Appellee.

Upon Appeal from the United States District Court

for the District of Oregon.

BRIEF OF APPELLANT

The defendant was arrested at Portland, Oregon,

on the 30th day of April, 1904, upon a warrant issued

by a United States Commissioner, having its fonnda-



tion on a complaint sworn to and lodged with said

United States Commissioner, and charging the said

defendant with being a subject of the Chinese Em-
pire, and having no certificate of registration or

other document or lawful authority entitling him to

be and remain in the United States, being a laborer

and not belonging to any of the excepted classes of

Chinese persons. Subsequently said defendant was

tried before another United States Commissioner,

and was by him adjudged to be unlawfully in the

United States, and ordered deported therefrom.

From this decision there was an appeal to the

United States District Court for the District of Ore-

gon, and the case was there tried by the Court, with-

out the intervention of a jury. Evidence was intro-

duced by both plaintiff and defendant, and subse-

quently a written opinion was rendered, wherein,

without finding any facts or deducing any conclusions

of law, in fact, without even considering the evidence

introduced by the defendant, the Court affirmed the

order of deportation made by the said United States

Commissioner. Upon this decision an order or

judgment of deportation was entered, from which

said judgment an appeal was taken to the above

entitled court.

In the trial of the case before the said District

Court, the following errors are assigned and alleged

to have been committed, to-wit:

First— Error of the Court in making an order af-



firming the decision of the Commissioner without

finding the tacts upon which said order could be

based.

Second—Error of the Court in not making and

filing findings of fact and conclusions of law, as

without these there are no grounds for an order af-

firming the Commissioner's order of deportation.

Third—Error of the Court in giving and entering

judgment that the Commissioner's order of deporta-

tion should be affirmed, as there is no evidence upon

which to predicate a judgment of that kind; the same

is not supported by the evidence and was contrary

to law.

Fourth—Error of the Court in giving and enter-

ing judgment that the said defendant, Lee Won
Jeong, is now unlawfully within the United States

of America, for the reason that the said judgment

was contrary to law, contrary to the evidence taken

before said Court in said cause, and not supported

thereby.

Fifth—Error of the Court in giving and entering

a judgment that the defendant, Lee Won Jeong, be

and is hereby ordered deported from the United

States of America to China, for the reason that the

said judgment is contrary to law, contrary to the

evidence taken before said Court and not supported

thereby.

In addition thereto, and in connection with the



first two of said assignments of error, I desire to

direct the Court's attention to the lack of jurisdic-

tion in the said District Court to try this case with-

out the intervention of a jury. Section 566, Revised

Statutes, provides, among other things, that the trial

of issues of fact in the District Courts, in all causes,

except cases in equity and cases of admiralty and

maritime jurisdiction, and except as otherwise pro-

vided in proceeding in bankruptcy, shall be by jury.

It has been definitely settled that the appeal pro-

vided for from United States Commissioner, when

the decision is adverse to the Chinaman, is to the

District Court. In construing Section 566, R. S.,

noted above, the United States Supreme Court has

held: "There was no statute in existence which pro-

vided for the trial in the District Court by the Court

without a jury."

Rogers vs. United States, 141 U. S. do±.

Turning, now, to the first two assignments of er-

ror, which may be considered together, Section 914,

R. S., provides that "The practice, pleadings and

forms and modes of proceeding in civil causes other

than equity and admiralty causes in the Circuit and

District Courts shall conform as near as may be to

the practice, pleadings, and forms and modes of

proceeding existing at the time in like causes in the

Courts of Record of the state within which such Cir-

cuit or District Courts are held, any rule of the Court



to the contrary notwithstanding." And Section 158

(B. & C. Comp.), Oregon Statutes, provides that

"Upon the trial of an issue of fact by the Court, its

decision shall be given in writing, and filed with the

clerk during the term or within twenty days there-

after. The decision shall state the facts found and

the conclusion of law separately, without argument

or reason therefor. Such decision shall be entered

in the journal, and judgment entered thereon ac-

cordingly. The Court may deliver any argument or

reason in support of such decision, either orally or

in writing, separate from the decision, and file the

same with the clerk." The latter section prescribed

the practice and forms and modes of proceeding in

the courts of the State of Oregon at the time this case

was tried, and, according to Section 914, R. S., con-

trolled in the trial of it, in the United States District

Court. Be this the fact, the Court undoubtedly

erred in not making and filing findings of fact and

conclusions of law. As it is, we find merely a de-

cision, not containing the essentials prescribed by

the law governing the trial of the case, and, in con-

sequence, a judgment with no binding force and with

no foundation upon which to rest.

Moody vs. Richards, 29 Or. 286.

Breding vs. Williams, 33 Or. 394.

Scott vs. Ford, 45 Or. 531.



There must be findings sufficient to support the

judgment.

Fink vs. Canyon Road Co., 5 Or. 310.

Kane vs. Rippey, 22 Or. 302.

A judgment without findings may be avoided

upon appeal.

Bush vs. Geisy, 16 Or. 358.

Taking up now the last three assignments of er-

rors, which may also be considered together, the

evidence introduced by the defendant showing his

birth in the United States was direct, clear, undis-

puted, not contradicted, or impeached, and was

neither inherently improbable, weak, nor unsatis-

factory. Record, pages 33, 38, 39, 40, 52 and 53.

The witnesses were not discredited in any way, and,

although subjected to severe cross-examination,

their evidence was not shaken or weakened in any

way.

Credible and undisputed evidence, which is de-

fined to be that not contradicted, nor inherently im-

probable, weak, unsatisfactory, or contradictory,



amounts to proof, and proof must be accepted and

acted upon.

United States v. Lee Huen, 118 Fed. Rep. 454,

et seq..

Evidence of the same character as introduced on

the trial of this case before the United States Dis-

trict Court held, in United States vs. Jung Man, 128

Fed. Rep. 697, sufficient for reversal of judgment

and discharge of the defendant. Also, in United

States vs. Leung Shue et al., 126 Fed. Rep. 423.

I desire to call the Court's attention to certain

portions of Lee Wall's deposition which might be

mistaken for a contradiction. Record, page 52:

Q. "How long ago did he (referring to Lee Won
Jeong) leave you, just approximately?" Record,

page 53: A. "He is 21 years of age now. He was

about 15 or 16 when he left my house." Again, on

page 56 of the Record, after being questioned about

defendant's movements after he left witness's place,

in answer to the question, "Why did he leave your

home'?" witness said: "He would come and sleep in

the same place as myself." The interpreter, at-

tending, explained that what the witness meant, re-

ferring to defendant's leaving witness's home when

he (defendant) was 15 or 16 years of age, was that

he (witness) did not support him.

No witnesses were called bv the Government ex-



cept the defendant himself, and the testimony of

the defendant's witnesses being of the kind it was,

it follows that the order or judgment of deportation

must have its foundation on defendant's own testi-

mony, introduced by the Government. Record, pp.

44, 45, 46, 47. The witness was not impeached, nor

was his testimony disputed or contradicted in any

way. The only apparent contradiction in defend-

ant's testimony is on page 47 of the Record, which,

when analyzed and looked into fully, is not real.

Q. "Ask him if it isn't a fact that he left Seattle on

April 26 and was arrested here on April 29." A.

"No, I don't remember the date. No, not at that

time." The date that defendant did not remember

was the date of his arrest; but he did remember that

he had not left Seattle on April 26. The sole ground

upon which deportation was ordered, and considera-

tion of the testimony on defendant's behalf refused,

was that defendant admitted that he came from Se-

attle by way of Pasco to The Dalles, and there got

off the train and came to Portland by boat. Now,

the mere fact that the fare from The Dalles to Port-

land by train is $2.60, while by boat it is only $1.50,

ought to be a sufficient explanation, coupled with the

fact that the Chinaman had been working on the

railroad track for all the money that he had. He
told, I am convinced, a straightforward story of his

wanderings from the time he left Seattle, having

failed to collect the money which his uncle in San

Francisco had told him was owed to defendant's

father by another Chinaman in Seattle, and I sub-



mit that there is nothing in his testimony that, stand-

ing alone as it does, and as a sole basis for, would

warrant an order for his deportation.

EDWIN MAYS,

Attorney for Appellant.
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IN THE

UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT

Lee Won Jeong,
Appellant,

vs.

United States of America,

Appellee.

BRIEF OF APPELLEE

The two following motions have been made on the

part of appellee and filed herein since the printing of the

record

:

MOTION TO DISMISS.

Comes now the appellee in the above entitled cause,

the United States of America, by W. C. Bristol, United



States Attorney, and Edward EL Cushman, Special As-

sistant to the Uttorney General, its attorneys, and moves

the Court to dismiss the appeal taken from the lower court

in the above entitled cause upon the ground that no appeal

bond or security, on the part of the appellant, to answer

appellee for all damages and costs in case he fails to make

good his appeal and claim upon appeal, has been given by

him or is shown by the record to have been so given.

MOTION TO STEIKE.

Comes now the appellee in the above entitled cause,

the United States of America, by W. C. Bristol, United

States Attorney, and Edward E. Cushman, Special As-

sistant to the Attorney General, its attorneys, and moves

the Court to strike from the record in the above entitled

cause that portion thereof found upon pages 31-58, inclu-

sive, for the reason that the same is in no way a transcript

of any part of the record in the court below, from which

the appeal is taken, nor is the same included in any bill

of exceptions duly or otherwise settled or certified to in

any manner so as to authenticate it as being the testimony

adduced before the lower court, from which appeal has

l)een taken and upon which the judgment was based and

rendered ; and further moves the Court to affirm the order

and .judgment from which the appeal has been taken.

ARGUMENT OX MOTION TO DISMISS.

The only bond given by or on the part of appellant

will be found in the record at page 23. It is submitted by

the counsel for appellee that this is not a sufficient bond
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on appeal ; in fact, it is no appeal bond. It is, in faet, a

bail bond. It is entitled a bail bond and its provisions and

conditions are those of a bail bond. Section 1,000 of the

Revised Statutes, Federal Statutes Annotated, Volume 4,

page G12, provides that in all cases in error or on appeal

a bond shall be given providing and conditioned that "the

appellant shall prosecute his writ of error or appeal to

effect, and, if he fails to make his appeal good, shall an-

swer all damages and costs." This bond is not so condi-

tioned, and is therefore not an appeal bond. There being

no such bond renders the appeal subject to dismissal as

moved. (See cases cited under Section 1,000 in Volume

4, Federal Statutes Annotated, pages 612-13.)

ARGUMENT ON MOTION TO STRIKE.

It is submitted by counsel for the appellee that the

motion to strike should be granted. It is certainly neces-

sary under the statutes, established practice, comity of

courts and the rules of this and the District Court of Or-

egon, that the testimony before the lower court upon which

it acted, and which it considered and upon which it based

its conclusions and judgment, should be by that court and

the judge thereof authenticated and certified as having

been such testimony, before this Court will undertake to

review the action of the lower court. There is nothing in

the nature of a certificate by the judge of the lower court

who tried this cause, or anyone else, that the evidence in-

cluded in the record and sought by the appellees to be

stricken was all or any part of it before the court; nor is

it certified that it contains all of the evidence or all the

mateiial evidence which was before the court and by it
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considered. Tliis is certainly necessary before the pre-

sumption that the judgment and decree of the lower court

was authorized and free from error can in any way he

overcome by the evidence which is set out in the record,

were it admitted that it was introduced in and considered

by the lower court.

In this connection it will be noted that the judgment

of deportation (Record, page 16) and the opinion rendered

and filed by the court (Record, page 17 et al.) were made

and rendered on the 7th of March, 1905, and the only re-

cital in the record concerning the testimony adduced (see

Record, pages 31 and 47) is that the testimony was filed in

the lower court the 14th day of June, 1905— that is, some-

thing over twoi months after the decision was rendered.

.STATEMENT OF THE CASE.

This appeal arises from the proceedings taken before

111. D. McKee, United States Commissioner at Portlaud,

Oregon, upon a complaint laid by the local Chinese inspec-

tor in charge against the defendant, charging on the day

of the complaint that the defendant was a subject of the

Chinese Emperor and unlawfully within the United States

without a certificate of registration or other lawful author-

ity entitling him to be or remain within the same, and that

he was at the time the complaint was filed a laborer and

not belonging to any of the excepted classes of Chinese

persons provided by law otherwise entitled to enter. (Rec-

ord, page 5.)

Upon this complaint a hearing was had before the

Commissioner, with the result that he made and entered
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an order of deportation, from which the defendant ap-

pealed. (Record, page 11.)

Thereafter the cause was tried by the court below

upon such appeal and the judgment of the Commissioner

affirmed, with the result that an order was made and en-

tered that the defendant he deported from the United

States to China, forthwith. (Record, pages 14 and 16.)

From this last order and judgment, entered March

7, 1905, the defendant has appealed to> this Court.

We would call attention to the statement at page S

of appellant's brief, where he says: "Now, the mere fact

that the fare from The Dalles to Portland by train is

$2.60, while by boat it is only $1.50, ought to be a sufficient

explanation, coupled with the fact that the Chinaman had

been working on the railroad track for all the money he

had." We do not find anything in the transcript of the

record that supports this statement in the brief. It may

or may not be true that this condition now exists or that

it existed at the time at which the appellant came from

The Dalles to Portland, but it certainly is not a condition

of which the Court is justified in taking judicial notice.

ASSIGNMENTS! OF ERROR 1 AND 2, CONSIDERED
TOGETHER.

Assignment of error 2, to the effect that the court

failed to make findings of fact and conclusions of law,

does not furnish any ground for review by the Appellate

Court, for findings of fact and conclusions of law were

not tendered to the court at the time and bv it refused
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and exceptions duly taken at that time to its refusal to

find as suggested.

There appear from the records sufficient findings of

fact, both in the decision and judgment of the court be-

low, to support the order of deportation, viz.:

(a) That said defendant Lee Won Jeong is a Chi-

nese laborer and a subject of the Emperor of China.

(b) That he is not registered as required by the

Acts of Congress approved May 5, 1892, and November

3, 1893.

(c) That he does not belong to one of the classes of

Chinese excepted by said Acts from such registration.

(cl) And is now unlawfully in the United States.

See Record, page 16.

In the decision of the court we find the following:

"In the case of United States vs. Bee Jo Yen and Lee

Won Jeong the orders of deportation are affirmed. What-

ever consideration I might otherwise be disposed to give

to the testimony in behalf of these defendants, the unex-

plained fact admitted by them that they came from Seat-

tle to Portland via Pasco, and upon their arrival at The

Dalles got off the cars and came to Portland by boat, con-

vinces me that they are unlawfully in the country, and that

the consciousness of such fact prompted them to adopt

this devious route and course to escape detection and ar-

rest on their arrival in Portland."
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POINTS AND AUTHORITIES.

I.

In the absence of a special request for findings on ma-

terial issues of the case, it is not error for the Court to

fail to make such findings.

Kellogg v. Bissaritz, 51 Kan. 418.

Bradbury v. Bedbury, 31 Minn. i63.

Noland v. Bull, 24 Ore. 983.

Carter v. Bountree, 109 N. C. 29.

Dutertre v. Shallenberger, 21 Nev. 507.

II.

And a party who makes no request of the trial court

to find certain facts cannot review the court's adverse find-

ings on those facts on the ground that they are against the

weight of the evidence when there is evidence to support

them.
Crouch v. Moll, 55 Hun. 603.

Welland v. Williams, 21 Nev. 230.

Eakin v. McCraith, 2 Wash. Ter. 112.

Barry v. Schmidt, 57 Wise. 172.

III.

The Appellate Court will not entertain the objection

that no finding of facts was entered of record by the court

unless the omission was made a ground of objection at the

trial below.

Kruck v. Brine, 27 Iowa, 570.

Schmeltz v. Schmeltz, 52 Iowa 512.
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IV.

In the case of Railroad Company v. Lindsay, having

particular reference to the 32nd section of the Judiciary

Act of 1789, the Court, speaking through Swayne, J., sa.y,

in 4 Wallace, page 656: "It does not appear that any of

the evidence offered by the plaintiffs in the court below

was objected to by the defendant, nor does it appear that

any exception was taken when the court announced its

findings or subsequently when judgment was entered. It

was in the power of the court to permit the petition to be

amended,- amd proper amendments would doubtless have

been made if the objection had been stated. It is presented

for the first time in this Court. Under these circumstances

it must be held to have been waived by the plaintiffs in

error in the court below, and they are concluded by that

waiver in this Court."

Replying to that portion of appellant's brief, pages

3 and 4, wherein he attacks the jurisdiction of the District

Court to try a Chinese appeal without a jury, it is appar-

ent that whatever may be the court or judge's power un-

der Sec. 566, J\. S., to try causes generally without a jury

lias no application in considering its jurisdiction in a Chi-

nese appeal, for that is regulated by a special statute, Sec.

13 of the Act of Sept. 13, 1888, providing, inter alia, "But

any such Chinese person convicted before a commissioner

may within ten days from such conviction appeal to the

.HTDGTC of the District Court for the District."
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ASSIGNMENTS OF EliROR 3, 4 AND 5, CONSID-

ERED TOGETHER.

These assignments attack the judgment upon the

ground of insufficiency of the evidence and that it is con-

trary to law.

The indefinite character of the testimony of Mrs. Lee

Jeong as to the identification of this boy in San Francisco,

and particularly when it appears from her own testimony

that she only saw this boy once (Record, page 37), and

that when she was asked by the court how she could he

sure that this was the same boy replied:

"A. Well, of course, I know his mother all right,

and somebody said, when I knew him on the street."

Though afterwards she does swear that the defendant

is the same boy. While the testimony of Lee Jeong (Rec-

ord, page 38 and page 41), when he saw this boy thirteen

years before, and then testifies that he saw him when a

baby and then saw him when he was about seven years

old and he then saw him playing in the street ("Record,

page 42), that he had no particular place of living (to face

page 43), it appears conclusively from this testimony that

he had not seen the boy between three years old and seven

years old, and from the character of the testimony as given

it was extremely doubtful that he had seen the boy at all.

And then compare this testimony with that of the defend-

ant, as follows

:

"Q. Did you come down on the boat with Fong Auk
and Lee Jo Yen when you were arrested?

"A. I came down from The Dalles, and when I got

on the boat I met them and lots of white passengers. Of
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course, when I see that they are Chinese I sit around and

talk to them.

"Q; Did you find out, coming down on the boat,

what their names were!

"A. I did not.

'

' Q. You didn 't know what their names were ?

"A. I did not.

"Q. Where did you come from, to The Dalles'?

"A. I came from the interior town there; I had been

working.

1
' Q. Didn 't you come from Seattle by way of Pasco

Junction, and then over to The Dalles, and down by boat

from The Dalles to Portland?

"A. No; I might have said that, but I Hidn't come.

I was mixed up and might have said that. I went to Seat-

tle to collect outstanding debts. I couldn't find that man
Lee Kee, who owed my father money; then I had no

money, and I worked my way through to Pasco, and then

I left Pasco and came to The Dalles and took the boat to

Portland.

"Q. Why didn't you come down from Seattle to

Portland direct, the short way?

"A. I went around that way because I could find

work in those interior towns.

'
' Q. Did you work any from the time you left Seat-

tle until you got to Portland?

"A. I have a little over a week.

"Q. Where?

"A. On the car track.

"Q. Where?

"A. At Spokane.

"Q. Did you go from Spokane to Pasco?
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"A. Yes. I couldn't find any work in Pasco, so I

wont to Spokane.

"Q. How long did you stay up there?

"A. About two months.

"Q. You were arrested on April 29th, weren't you?

"A. I don't remember the date.

"Q. Ask him if it isn't a fact that he left Seattle on

April 26th and was arrested here on April 29th?

"A. No. I don't remember the date. No, not at

(hat time.

"Q. How were you dressed, you and those other

two Chinamen, when you came down on the boat?

"A. It was rather cold then; I wore American

clothes; and the others, 1 don't remember what kind of

clothing they wore. Railroad men usually wear American

clothes."

While in comparison with this testimony it is well

also to note that of Lee Wall, who testifies (Record, page

52):

"Q. How long did the boy live with you?

"A. He was about twenty when he left there. I am
not quite sure how long he did live there. About eleven

or so years he lived with me.

"Q. How long ago did he leave you, just approxi-

mately?

"A. He is twenty-one years of age now; he was

about fifteen or sixteen when he left my house.

"Q. What has he been doing since then, if you know?

"A. He has just been working and laboring around.

"Q. Do you know where he is now?
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"A. Portland.

"Q. How long has he been up there, if yon know?

"A. One year.

; 'Q. Who is that (handing- photograph) ?

"A. That is Lee Won Jeong."

And he then afterwards testifies (page 56), from

which as a matter of fact it appears that the boy, accord-

ing to the first aspect of the testimony, left him when he

was twenty, and according to the second aspect of the tes-

timony (page 5G) he remained sleeping at the place of the

witness until his twenty-ninth year, or a nine-year dis-

crepancy between the time he last saw him and the time

according to the witness that he left him, which can hard-

ly be reconciled with the finding that this evidence is of

the character to be accepted as establishing the fact.

The evidence in the record is short and the Appellate

Court may doubtless examine the whole of it to ascertain

whether the conclusion of the lower court is correct; and

from the government's standpoint it appears conclusively

that the judgment of the lower court is certainly correct

for the stronger reason, beyond the insufficiency of the

testimony, that the Chinese witnesses are not corroborated

iiv anv white witness of credit.

The right of one to enter by reason of having been

born in the United States, where he left when he was three

years old and remained away for sixteen years, is not es-

tablished upon the testimony of Chinese persons, unless it
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is corroborated by some white witnesses or by facts and

circumstances.

In re Louis You (1899), 97 Fed. Kep. 580.

Nor, in such a case, will the judgment of the court

below refusing admission be disturbed where his claim

was supported solely by the positive, unimpeaehed testi-

mony of the supposed father, where there are circum-

stances in evidence tending to lessen the probability that

such testimony was true.

Quock Ting v. United States (1891), 140 IT. S.

417.

See:

Gee Took Sing v. United States (0. C. A. 1892),

49 Fed. Rep. 146.

Lem Hing Dun v. United States (C. C. A. 1892),

49 Fed. Rep. 148.

Lee Ah Yin v. United States (C. C. A. 1902),

116 Fed. Rep. 614.

II.

The presumption is against the claim of a Chinese

person to enter or remain by reason of having been born

in the United States; and the evidence supporting the

claim must be clear and satisfactory, and as to its credi-

bility the trial court is vested with a wide discretion.

Lee Sing Far v. United States (0. C. A. 1899),

94 Fed. Kep. S34.

Woey Ho v. United States (C. C. A. 1901), 109

Fed. Kep. 888.

In re Jew Wong Log (1898), 91 Fed. Hep. 240.
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The evidence as a whole is conflicting, and the finding

of the lower court amounts to the verdict of a jury and

will not be disturbed unless some obvious error or mis-

take is shown. Even if the testimony was not conflicting,

the court had a right to determine its weight and to decide

whether or not, from the whole evidence, the appellant

had the right to remain in the United States. No principle

is better settled than that neither Junes nor judges are

bound by testimony that they do not believe. They are

not compelled to render verdicts or find as a fact in obedi-

ence to such testimony, although it is uncontradicted. The

burden was upon the appellant to produce evidence which

would satisfy and convince the lower court, and when, as

in this case, the evidence was not only conflicting, but the

admitted conduct of the appellant justified the court in

finding that it showed evidence of conscious guilt on his

part and a surreptitious effort to reach the town of Port-

land, the lower court was amply justified in rendering its

order and judgment of deportation.

Chen- Hing v. United States, 133 Fed. 227.

Lilienthal v. McCormick, 117 Fed. 89.

Tom Hong v. United States, 193 U. S. 517.

Quong Site v. United States, 116 Fed. 316.

United States v. Leung Sam, 114 Fed. 702.

United States v. Sing Lee, 125 Fed. 627.

In re Jew Wong Lay, 91 Fed. 240.

United States v. Lee lluen, 118 Fed. 442.

Chin Bah Kan v. United States, 186 United States

193.
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For the foregoing reasons it is respectfully submitted

that there has been no error shown on the part of the lower

court, and that the judgment in such court should be af-

firmed.

Respectfully submitted,

W. C. BRISTOL,

United States Attorney.

EDWARD E. OUSHMAN,
Special Assistant to the Attorney General,

Of Counsel.
















